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Guidance: Contract Terminations  

What are contract terminations?  

1. The Procurement Act 2023 (the Act) gives contracting authorities the benefit of 

an implied term in every public contract that ensures that the contract can be 

terminated by the contracting authority in three specific circumstances, referred 

to as ‘termination grounds’ in the Act.   

2. The Act also introduces a mandatory transparency requirement whenever a 

contract comes to an end, including following termination under one of the 

implied termination grounds. For the purpose of the transparency requirement, 

the Act defines ‘termination’ as encompassing all circumstances in which a 

contract may come to an end (see paragraph 8 below). All contracting authorities 

must publish a ‘contract termination notice’ following the termination of any public 

contract (with the exception of contracts awarded by private utilities and 

contracts for ‘user choice services’ that have been directly awarded under 

section 41 by reference to Schedule 5, paragraph 15 of the Act). Publication of 

contract termination notices will allow greater scrutiny of what has happened 

during the life of a contract, enabling interested parties to see, across all 

published notices, for example, if the value and term of the contract has 

increased since it was awarded, or the reasons behind an early termination of a 

contract. It will also assist in wider data analysis and oversight, enabling 

contracting authorities and government to understand, for example, how many 

contracts are extant and being delivered.  

What is the legal framework that governs contract terminations?  

3. Sections 78-80 of the Act regulate contract terminations:  

a. Section 78: Implied right to terminate public contracts 

b. Section 79: Terminating public contracts: national security 

c. Section 80: Contract termination notices 

4. Section 78 sets out the three termination grounds (see paragraph 11 below) that 

are implied into every public contract.  

5. Section 79 sets out provisions for ‘relevant contracting authorities’ (see 

paragraph 20 below) considering terminating a contract under the implied term 

on the basis of the discretionary exclusion ground in Schedule 7, paragraph 14 

and the mandatory exclusion ground in Schedule 6, paragraph 35 relating to 

suppliers which pose a threat to national security.  



 
 

6. Section 80 of the Act and regulation 42 of the Procurement (Wales) Regulations 

2024 (the Regulations)1 set out provisions relating to contract termination 

notices.   

What has changed?  

7. The three implied termination grounds in the Act expand on the termination rights 

implied by the previous legislation and strengthen contracting authorities' rights 

to terminate a contract where the supplier or sub-contractor is, or becomes, an 

excluded or excludable supplier. Another notable difference is the mandatory 

requirement to publish contract termination notices.  

Key points and policy intent  

8. Whilst there are many reasons why a contract may come to an end, the Act 

provides, at section 80(3), that ‘termination’ for the purpose of the publication of a 

contract termination notice encompasses all of the circumstances in which a 

contract may come to an end, and sets out the following non-exhaustive list:   

a. discharge: including for example, where the contract obligations / deliverables 

are fulfilled, payments made and any disputes settled, by mutual agreement or 

contract frustration;  

b. expiry: where the contract has reached its end date (which may include 

periods of extension);  

c. termination by a party: where one party exercises a contractual or implied right 

to terminate the contract;  

d. rescission: where the contract ends and the parties restored to the position 

they were in before the contract was entered into; or  

e. set aside by court order: where the contract is declared to be invalid by legal 

judgement.  

9. Public contracts can vary considerably and the Act does not set out a definitive 

list of circumstances in which a contract may be terminated. The grounds on 

which a contract may be terminated by the contracting authority or the supplier 

are usually set out in the contract.   

 

 

 

 
1 The Procurement (Wales) Regulations 2024 

https://www.legislation.gov.uk/wsi/2024/782/contents/made
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Implied grounds for contract termination  

10. The Act implies into every public contract grounds on which the contracting 

authority may terminate the contract (section 78(1) of the Act). These grounds 

will apply to all public contracts, whether or not they are also expressly replicated 

in the contract. The Act does not imply terms relating to restitution and other 

ancillary matters if the contracting authority terminates the contract on one of the 

implied termination grounds, which contracting authorities should consider 

including as express terms in their contracts (see paragraph 18 below).  

11. The three implied contract termination grounds, as set out in section 78(2) of the 

Act are:  

  

a. the contracting authority considers that the contract was awarded, or modified, 

in material breach of the Act or regulations made under it2;  

b. since the contract was awarded, the supplier has become an excluded or 

excludable supplier (including by reference to an associated person3);   

c. a sub-contractor (other than an associated person) is an excluded or 

excludable supplier.  

12. The reference to the terms ‘excluded’ and ‘excludable’ suppliers in section 

78(2)(b) and (c) are defined in section 57(1) and (2) of the Act. Section 78(11) 

clarifies what is meant by a supplier becoming an excludable supplier, which is 

where:  

a. a discretionary exclusion ground did not apply before the contract was 

awarded, but applies afterwards (section 78(11)(a)(i) of the Act);   

b. a discretionary exclusion ground that applied before the contract was awarded 

continues to apply, but it applies to different circumstances, for example, a 

different episode of poor performance, or professional misconduct arises 

before and after the contract was awarded (section 78(11)(a)(ii) of the Act); 

and   

c. the contracting authority only discovers after awarding the contract that the 

supplier was an excludable supplier before the contract was awarded (section 

78(11)(b) of the Act).    

13. This ensures that the implied term in section 78(2)(b) does not apply where the 

supplier was excludable during the procurement but the contracting authority 

 
2 Section 78(12) of the Act defines a ‘material breach’ as a breach that the contracting authority 

considers could reasonably result in a successful legal challenge under Part 9 of the Act or otherwise.  
3 An ‘associated person’, as defined in section 26(4) of the Act, is someone who the supplier is relying 

upon to satisfy the conditions of participation (that is not a guarantor), for example, a key sub-

contractor. More information may be found in the guidance on exclusions.   



 
 

exercised their discretion so as not to exclude them. In other words, contracting 

authorities cannot re-visit that decision without there being any change in 

circumstances.   

Using the implied term  

14. The Act sets out, in sections 78(3-7), a number of restrictions on and provisions 

relating to the use of the implied term in section 78.  

15. In all scenarios, before terminating a contract by reference to the implied term, 

section 78(7) requires that a contracting authority must:  

a. notify the supplier of its intention to terminate;  

b. specify which of the grounds in 78(2)(a-c) applies and why it has decided to 

terminate the contract; and  

c. give the supplier reasonable opportunity to respond to the contracting 

authority on whether a termination ground applies and its decision to 

terminate.  

16. There are restrictions on the use of the termination ground in section 78(2)(c) of 

the Act (which relates to a sub-contractor being an excluded or excludable 

supplier, which includes both where this was the case prior to contract award and 

where the sub-contractor becomes an excluded or excludable supplier after 

contract award). Section 78(3-6) of the Act provides that contracting authorities 

may only rely on this implied term if they requested information about 

subcontractors under section 28(1)(a) (information about subcontractors). It also 

provides that one of the following conditions must be met (section 78(3)):  

a. before awarding the contract, the contracting authority was not aware that the 

supplier intended to sub-contract all or part of the contract (section 78(4) of the 

Act);  

b. before awarding the contract, the contracting authority sought to determine4 if 

the sub-contractor was an excluded or excludable supplier by virtue of being 

on the debarment list5 (see guidance on debarment), but did not know that in 

fact it was (section 78(5) of the Act);  

c. the contracting authority requested information about the sub-contractor as 

part of a competitive tendering procedure in order to determine whether any 

intended subcontractor is an excluded or excludable supplier6, but before 

awarding the contract did not know that this was in fact the case (section 78(6) 

of the Act).  

 
4 under section 28(1)(b) (Excluding suppliers by reference to sub-contractors) of the Act 
5 under section 57(1)(b) or (2)(b) (Meaning of excluded and excludable supplier) of the Act 
6 under section 28(2) (Excluding suppliers by reference to sub-contractors) of the Act  
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17. The Act also requires at section 78(8) that when termination is on the grounds of 

a subcontractor being an excluded or excludable supplier (whether under section 

78(2)(b) or (c)), the contracting authority must give the supplier a reasonable 

opportunity to cease its arrangement with that sub-contractor and, if necessary, 

find a replacement. This includes associated persons that are sub-contractors as 

well as other sub-contractors that the contracting authority sought information 

about during the procurement.  

18. Contracting authorities should always set out in the contract what happens when 

the contract is terminated, including under the implied term in section 78 of the 

Act. There will be practical considerations, for example, how long after serving 

notice the contract will terminate; transfer of assets, data, etc.; assistance with 

re-procuring; payment of money owed and whether there are any ‘breakage 

costs’ for early termination (for example, for costs the supplier is committed to 

pay to its suppliers). The Act does not prevent contracting authorities from 

replicating the implied term expressly in their public contracts, and also expressly 

permits public contracts to contain ancillary provisions about restitution and other 

matters relating to termination of a contract by reference to the implied term 

(section 78(9) of the Act).  

19. If the contracting authority and the supplier include a term in the public contract 

that purports to restrict or override the implied term, this will have no effect and 

the implied term will remain valid (section 78(10) of the Act). For example, if the 

contracting authority sought to provide that there were no termination rights in 

the circumstances set out in section 78 of the Act, or to narrow those termination 

rights. Contracting authorities are able to provide for termination on other 

grounds than those implied by section 78 of the Act.  

National security   

20. Whilst contracting authorities are able to terminate a public contract on one of the 

termination grounds in section 78 of the Act, section 79 of the Act sets out 

specific provisions that apply to relevant contracting authorities when terminating 

a contract under the implied term on the basis of the discretionary or mandatory 

exclusion grounds relating to national security. These requirements apply 

irrespective of whether the contracting authority has replicated the implied term 

expressly in their contract.    

21. Relevant contracting authorities are defined in section 79(3) of the Act as any 

contracting authority other than:  

a. a Minister of the Crown or a government department;  



 
 

b. the Corporate Officer of the House of Commons; or  

c. the Corporate Officer of the House of Lords.  

22. Section 79(1) of the Act provides that a relevant contracting authority may not 

terminate a contract by reference to the implied term in section 78 on the 

discretionary exclusion ground of the threat to national security (Schedule 7, 

paragraph 14) unless:  

a. the contracting authority has notified a Minister of the Crown of its intention; 

and   

b. the Minister agrees that the supplier or sub-contractor is an excludable 

supplier under Schedule 7, paragraph 14 and that the contract should be 

terminated.  

23. In regards to termination on the basis of the mandatory exclusion ground of the 

threat to national security (Schedule 6, paragraph 35), the contracting authority 

may only terminate a contract by reference to the implied term in section 78 of 

the Act if they have notified a Minister of the Crown of its intention (section 79(2) 

of the Act).  

What notices are linked to this aspect of the Act?  

The contract termination notice  

24. Section 80(1) of the Act requires contracting authorities to publish a contract 

termination notice following ‘termination’, as defined in section 80(3) of the Act 

(see paragraph 8) of all public contracts with the exception of (as defined in 

section 80(4) of the Act):  

a. contracts entered into by private utilities; and  

b. contracts for ‘user choice services’ that have been directly awarded under 

Schedule 5, paragraph 15.  

25. Devolved Welsh authorities (DWAs) must publish a contract termination notice 

on the Welsh Digital Platform, Sell2Wales. Sell2Wales will subsequently forward 

the notice to the central digital platform, thereby fulfilling the legal requirement to 

publish a contract termination notice on the central digital platform in the 

circumstances set out in the Act.  

26. Publication of a contract termination notice is used to inform stakeholders that a 

public contract has been terminated, the reason for that termination and the date 

of the termination7. It provides visibility of whether the contract has been 

 
7 See regulation 42 ‘Contract termination notices’ of the Regulations for further information 
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extended beyond its planned term, or where options have been exercised. 

Where a termination has resulted from a supplier breaching a contract, the 

termination notice also provides information about that breach, including the 

events leading up to it and the result of that breach. The contract termination 

notice also serves to end the record on the Welsh Digital Platform (Sell2Wales) 

and the central digital platform. It is the last notice published in the sequence of 

notices relating to a procurement.  

27. The notice must be published before the end of the period of 30 days beginning 

with the day on which the public contract is terminated (section 80(1) of the Act).   

28. There may be occasional instances when a contract is terminated before a 

contract details notice for that contract has been published, particularly in the 

case of light touch contacts, where the contracting authority has 120 days to 

publish the notice (as opposed to 30 days for other contracts) (see the guidance 

on the contract details notice for further information). In such circumstances, 

contracting authorities should publish both the contract details notice and then 

the contract termination notice before the end of the 30 day period required for 

publication of a contract termination notice.  

29. In instances where procurements are terminated before a contract is entered 

into, the publication of a procurement termination notice is required instead. See 

the guidance on the procurement termination notice for more information.  

Information required to be included in the contract termination notice  

30. Regulation 42 of the Regulations sets out the information that contracting 

authorities are required to set out in the contract termination notice.   

31. This includes the reasons for terminating the public contract, the date when the 

public contract was terminated, and the estimated value of the public contract 

inclusive of VAT. The value figure must be estimated in accordance with 

Schedule 3 of the Act.    

32. As section 80(3) of the Act is a non-exhaustive list of circumstances that may 

amount to termination, the contract termination notice allows contracting 

authorities to either indicate that the contract was terminated by one of the 

means set out in section 80(3) of the Act or for other reasons.   

33. Where termination arises as a result of a breach of contract, regulation 42(2)(h) 

of the Regulations provides that the contract termination notice must include the 

following information:    



 
 

a. a statement that section 71(5) of the Act applies because the supplier 

breached the contract;   

b. in cases where the supplier did not perform to the contracting authority’s 

satisfaction, the date when the contracting authority considered the supplier 

had failed to improve performance; and  

c. an explanation of the nature of the breach or failure to perform, the impact and 

duration of the breach or failure to perform, any steps taken by the contracting 

authority to notify the supplier of the breach/failure to perform and encourage 

them to improve the situation, (including any warning notices given under the 

public contract or other opportunity to improve performance pursuant to 

section 71(4)(b) of the Act), and what steps the supplier took to mitigate the 

impact of the breach and why these were not sufficient.   

34. In situations where there was an award of damages following the breach or 

failure to perform, contracting authorities must provide details of any settlement 

agreement or award of damages, if this happened prior to the deadline for 

publishing the contract termination notice. In such circumstances, the contract 

termination notice must include confirmation that this is the case, the amount of 

damages or other monies paid, the basis on which damages were awarded (for 

example, in accordance with the public contract, a decision of a court or tribunal, 

or a negotiated settlement). Where there is a recorded decision of a court or 

tribunal finding that there is a breach, contracting authorities must also include a 

link to the web page where the decision can be accessed or a copy of the 

decision.    

35. If damages are awarded or agreed after a contract termination notice has been 

published, the Act does not require the contracting authority to retrospectively 

update the notice with information concerning damages or settlement agreement.  

It would, however, be good practice to do so.   

36. In circumstances where breach or failure to perform results in partial termination 

of the contract, contracting authorities should publish information using the 

contract performance notice (within 30 days of a breach occurring) rather than 

the contract termination notice (see guidance on the contract performance 

notice).   

37. The purpose of publishing information about a breach of contract or failure to 

perform that results in termination of the contract is to provide a public record of 

occasions when this occurred. Contracting authorities have the discretion to 

exclude suppliers for breach or poor performance (on the ground in Schedule 7, 

paragraph 12), where it can be demonstrated that they have not performed one 

or more contracts to a satisfactory level, and have failed to improve their 

performance (subject to self-cleaning). Information published in contract 
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termination notices serves to provide evidence to enable authorities to apply the 

ground. See guidance on exclusions for more information.  

38. Given the need for transparency and the potential for suppliers to be subject to 

discretionary exclusion, there is a high bar for withholding information from 

publication in the contract termination notice. For example, if the basis for the 

award of damages was in accordance with the public contract, and that contract 

had been published, then there would be little justification for withholding that 

information. Similarly, where there has been a decision by a court or tribunal and 

that information is publicly available there would be no justification for failing to 

include a link to the judgement in this notice.   

What other guidance is of particular relevance to this topic?  

• Guidance on exclusions  

• Guidance on contract details notice and contract documents 

• Guidance on the contract performance notice  

• Guidance on the publication of information  

• Guidance on debarment 

• Guidance on procurement termination notice 

• Guidance on notice sequencing and flowcharts 

• Guidance on the Welsh digital platform (Sell2Wales) 
 


