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Guidance: Conflicts of Interest 

What are conflicts of interest? 

1. The Procurement Act 2023 (the Act) requires contracting authorities, when 

carrying out a ‘covered procurement’, to have regard to a number of objectives, 

which include acting, and being seen to act, with integrity (section 12(1)(d) of the 

Act). The integrity of a procurement may be compromised if it is influenced by 

external or private interests. Alongside the procurement objectives, the Act 

includes specific provisions dealing with conflicts of interest when carrying out a 

covered procurement (Part 5 of the Act). 

2. A conflict of interest arises in a procurement context where there is a conflict 

between the interests of a person acting in relation to a procurement and those 

of the procurement itself. 

3. Conflicts of interest need to be managed effectively to ensure that the public can 

trust contracting authorities to carry out public procurement responsibly and 

impartially. It also helps to encourage suppliers to participate in procurements, 

providing confidence that they will be treated fairly and that there will be genuine 

competition. When conflicts of interest are not identified and effectively mitigated, 

there can be far-reaching consequences. It can lead to accusations of fraud, 

bribery and corruption, legal challenges and the undermining of public 

confidence in the integrity of public institutions. 

4. The Act requires contracting authorities to identify and keep under review actual 

and potential conflicts of interest. They must also mitigate conflicts of interest and 

address circumstances which the contracting authority considers are likely to 

cause a reasonable person to wrongly believe there to be a conflict or potential 

conflict of interest (‘perceived conflict of interest’). 

5. This guidance provides an explanation of the provisions in the Act and advice for 

contracting authorities on how to comply with the Act. A new Welsh Procurement 

Policy Note on managing conflicts of interest in procurements is also planned to 

be published. This will replace the conflicts content in the UK Government 

guidance accompanying Procurement Policy Note 04/21: Applying Exclusions in 

Public Procurement, Managing Conflicts of Interest and Whistleblowing, which 

was adopted by the Welsh Government. 

 

 



 
 

What is the legal framework that governs conflicts of interest? 

6. The provisions in the Act relating to conflicts of interest, and therefore this 

guidance, apply to any covered procurement. The main provisions on conflicts of 

interest are set out in sections 81-83 of the Act. 

7. The requirements in the Act sit alongside other considerations, such as: 

a. prosecution for fraud, bribery, corruption through abuse of position or 

misconduct in public office if conflicts are not managed appropriately; 

b. the fact that bias or apparent bias in decision making could be grounds for 

judicial review; 

c. public office-holders being subject to the Seven Principles of Public Life (the 

Nolan Principles) and various ethical codes of standards (for example, the 

Civil Service code, Civil Service management code, the Ministerial Code and 

business appointment rules); and 

d. other relevant internal business or organisational rules. 

What has changed? 

8. The Act retains the basic nature of the obligations from the previous legislation1, 

but strengthens the requirements with some important changes. The Act retains 

an approach based on principles rather than prescriptive rules, but there are 

some important changes: 

a. The Act introduces a requirement for contracting authorities to formally 

prepare a conflicts assessment and to publicly confirm that this has been done 

and that it has been reviewed and revised as necessary. The Public Contracts 

Regulations 2015 (PCR), Utilities Contracts Regulations 2015 and Concession 

Contracts Regulations 2016 required contracting authorities to take 

appropriate steps to identify conflicts of interest and, for contracts procured 

under the PCR, regulation 84(1)(i) required the inclusion of any conflicts of 

interest detected and subsequent measures taken in the procurement report. 

The Act goes further in formalising this with greater transparency and record-

keeping. 

b. Under the Act it is mandatory to exclude a supplier from the procurement 

where a conflict of interest puts the supplier at an unfair advantage if steps 

cannot be taken to avoid that advantage or the supplier refuses to take any 

necessary steps. Regulation 57(8)(e) of the PCR included a discretionary 

exclusion ground when the conflict could not be effectively remedied by other, 

less intrusive, means, although contracting authorities may, in certain 

 
1 See regulations 24 and 84 of the Public Contracts Regulations 2015 (PCR), regulation 42 of the 

Utilities Contracts Regulation 2015, and regulation 35 of the Concession Contracts Regulations 2016. 
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circumstances, have chosen to exclude suppliers in order to ensure 

compliance with equal treatment. (This was not included in other previous 

legislation.) 

c. The Act clarifies that Ministers may have a conflict of interest. This is because 

Ministers can have an influence on procurement decisions. By specifying 

Ministers in the Act, it helps ensure that conflicts of interests are considered at 

all levels. Ministers, of course, will not be involved in every procurement. 

d. The Act provides that suppliers may be required to take certain steps to 

mitigate a conflict of interest and will be excluded if they refuse to do so. This 

is because suppliers are expected to meet the highest standards of integrity in 

the supply and delivery of goods, services and works and to operate with 

openness and transparency. 

e. The Act makes it clear that managing conflicts of interest is required 

throughout the procurement lifecycle. It begins at the planning stage, prior to 

the publication of a tender or transparency notice, or a dynamic market notice 

establishing a dynamic market, and continues throughout the procurement for 

the contract and management of the contract or dynamic market through to 

the end of the contract or dynamic market. 

Key points and policy intent 

Identifying conflicts of interest 

9. Section 81(1) of the Act provides that contracting authorities must take all 

reasonable steps to identify, and keep under review, in relation to a procurement, 

any conflicts of interest, or potential conflicts of interest. Contracting authorities 

must also be aware of their obligations in relation to perceived conflicts of 

interest (see paragraph 20 below). 

10. A ‘conflict of interest’ arises where there is an actual conflict of interest. For 

example, where a person assessing tenders in a procurement owns shares in a 

supplier that has submitted a tender. A ‘potential conflict of interest’ exists where 

a conflict of interest will arise in future if certain circumstances occur. For 

example, the spouse of someone who will be assessing tenders is the CEO of a 

business that is in the process of acquiring ownership of another company, and 

that company has recently submitted a tender. Section 81(4) of the Act defines 

an ‘interest’ as including a personal, professional or financial interest that may be 

direct or indirect. 

11. The persons in respect of whom conflicts, or potential conflicts should be 

considered are: 



 
 

a. a person acting for or on behalf of the contracting authority in relation to the 

procurement; and, 

b. a Minister acting in relation to the procurement. 

12. A person acts ‘in relation to’ the procurement (and therefore should be 

considered) if they are in a position to influence a decision made by or on behalf 

of a contracting authority. 

13. The following are examples of persons who may act in relation to a procurement 

and who may therefore be relevant when considering conflicts of interest: the 

senior responsible officer, the budget holder, the commercial director, members 

of the management board, commercial staff, people who will assess tenders, 

external experts, private sector secondees and consultants, non-executive board 

members, special advisers, private office employees and, as set out in section 

81(2)(b) of the Act, Ministers. 

14. The Act does not set out the specific steps that contracting authorities must take 

to identify a conflict or potential conflict of interests and this may vary depending 

on the circumstances. For example, it might be appropriate to take further steps 

in relation to individuals closely involved with the procurement and with a greater 

ability to influence its outcome. Contracting authorities may, for example: 

a. require individuals to complete a conflicts of interest declaration specific to the 

procurement; 

b. check pre-existing conflicts of interest declarations to see if they contain any 

relevant interests; 

c. check existing public declarations or registers. This could be particularly 

relevant for Ministers; and 

d. confirm with individuals and/or teams for the forthcoming procurement whether 

there are any relevant interests and if there are, requiring mitigation steps. 

Mitigating conflicts 

15. Section 82 of the Act provides that contracting authorities must take all 

reasonable steps to ensure that a conflict of interest does not put a supplier at an 

unfair advantage or disadvantage in relation to a procurement. If a conflict of 

interest puts a supplier at an unfair advantage and this cannot be avoided, or the 

supplier refuses to take the steps required by the contracting authority to avoid it, 

the supplier must, in relation to the procurement: 
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a. be treated as an excluded supplier for the purpose of assessing tenders under 

section 19 of the Act or directly awarding a contract under sections 412 or 43; 

and 

b. not be allowed to participate or progress in any competitive tendering 

procedure. 

16. Contracting authorities will need to consider what steps are reasonable to take 

under section 82(1) of the Act on a case by case basis, taking into account the 

nature of the conflict of interest, how it could impact an individual’s duties and 

how it might impact the procurement. Examples of steps which might mitigate a 

conflict of interest are: 

a. reassigning individuals with a conflict or potential conflict of interest away from 

situations where they can influence decisions; 

b. providing for more than one person to assess tenders and carrying out and 

recording moderation meetings; 

c. cancelling and re-running the procurement; 

d. including an independent observer in the procurement team; 

e. ensuring that management with appropriate oversight is aware of the conflict 

of interest and that they review and sign-off outputs from the individual; 

f. monitoring the situation and having checkpoints to review whether it has led to 

an unfair advantage or disadvantage for a supplier; and 

g. sharing procurement and process information with all relevant suppliers in a 

timely manner and at the same time. 

17. Contracting authorities may employ or engage individuals with a variety of career 

experience, external interests and networks which can be beneficial to the 

contracting authority and its commercial activities. The duty to mitigate conflicts 

of interest does not mean that a person cannot have legitimate private interests. 

Instead, contracting authorities must take all reasonable steps to ensure that the 

legitimate private interest of the person are balanced with the need to ensure that 

decision making operates in the interests of the procurement rather than the 

private interests, for example, ensuring that a conflict of interest does not lead to 

a supplier having an unfair advantage or disadvantage. 

18. Section 82(2) of the Act provides that the steps taken by contracting authorities 

to mitigate a conflict of interest can include a contracting authority requiring a 

supplier to take reasonable steps. For example, if a consultancy firm is advising 

 
2 In exceptional circumstances, section 41 allows a contracting authority to award a public contract 

directly to an excluded supplier if it considers there is an overriding public interest in doing so. In this 

scenario a contracting authority must still take all reasonable steps to mitigate the conflict of interest 

and comply with section 83 in relation to a conflicts assessment. 



 
 

the contracting authority on a procurement, the contracting authority could 

require a supplier not to use the same company to assist with its tender. It is in 

the interests of the supplier to comply with any requirement to take reasonable 

steps, otherwise the supplier must be treated as an excluded supplier and 

excluded from the procurement if the conflict of interest cannot otherwise be 

avoided (see paragraph 15 above (section 82(3) and (4) of the Act). 

Conflicts assessments 

19. Section 83(1) of the Act provides that a conflicts assessment must be prepared 

before publishing a tender or transparency notice or dynamic market notice 

relating to the establishment of a dynamic market. The Procurement (Wales) 

Regulations 2024 also provides that a conflicts assessment must also be 

prepared before publishing a dynamic market modification notice. 

20. A conflicts assessment is a record to be kept by the contracting authority which 

must include (as required by section 83(3) of the Act) details of the conflicts or 

potential conflicts of interest identified and any steps taken, or to be taken, to 

mitigate them. Section 83(4) of the Act requires that if a perceived conflict of 

interest exists, the contracting authority must also include in the conflicts 

assessment details of any steps that the contracting authority has taken or will 

take to demonstrate that a conflict or potential conflict does not exist. As set out 

at paragraph 4, a perceived conflict of interest is where there are circumstances 

which the contracting authority considers are likely to cause a reasonable person 

to wrongly believe there to be a conflict or potential conflict of interest. 

Contracting authorities should be mindful, in carrying out a procurement, how 

circumstances might appear to others, even if they consider there are no 

conflicts or potential conflicts of interest. Compliance with this obligation will help 

contracting authorities to allay any concerns that a conflict exists when it does 

not. 

21. Conflicts assessments will need to be handled in accordance with relevant data 

protection legislation. Whilst the Act allows for the structure and format of the 

conflicts assessment to be governed by the contracting authority, it would be 

good practice and would help demonstrate compliance with section 83(3) of the 

Act to include the following information: 

a. individuals and/or teams relevant to the procurement and their roles; 

b. how individuals/teams are relevant to the procurement; 

c. whether the required conflicts of interest information or declaration has been 

received; 

d. whether any actual, potential or perceived conflicts have been identified (and 

the details of the conflict); 

e. mitigation steps; 
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f. whether, following any mitigation, a supplier remains at an unfair advantage or 

disadvantage; and 

g. when the conflicts assessment was last reviewed and the next planned 

review. 

22. Sections 83(5) and 83(6) of the Act provide that until the contracting authority 

has (as relevant) given notice of its decision not to award a contract or published 

a contract termination notice in relation to the procurement or a dynamic market 

notice in relation to the market ceasing to operate3, it must, in relation to the 

conflicts assessment: 

a. keep it under review; 

b. revise it as necessary; and 

c. when publishing any ‘relevant notice’, confirm that it has been prepared and 

revised in accordance with section 83 of the Act. This does not mean that the 

actual conflicts assessment must be published, just confirmation that it has 

been prepared and revised. Section 83(8) of the Act provides that the relevant 

notices are: 

i. a tender notice;  

ii. a transparency notice; 

iii. a dynamic market notice in relation to the establishment of a dynamic 

market;4 

iv. a contract details notice relating to a public contract; or 

v. a contract change notice. 

 

23. Whilst other notices (for example a preliminary market engagement notice or 

contract award notice) could be used by contracting authorities as a prompt to 

review their conflicts assessment, there is no requirement under the Act to 

confirm in such notices that the assessment has been prepared and revised. 

 

24. It is good practice for contracting authorities to set a time to audit their conflicts 

assessments to confirm they are up to date. In addition to a planned review, the 

conflicts assessment should be updated when there are key changes in 

personnel or the contract (for example, where a contract is amended and a 

contract change notice is not required). This is particularly relevant where, after 

the contract is entered into, the contracting authority reassigns the responsibility 

 
3 For private utilities, reflecting that certain notice requirements do not apply to them, section 83(7) 

sets out equivalent circumstances. 
4 There is no obligation under the Act for contracting authorities to include confirmation that a conflicts 

assessment has been prepared and revised when a dynamic market is modified. However, 

contracting authorities establishing and operating the dynamic market must still keep any conflicts 

assessment under review and revise the assessment as necessary. 



 
 

for the contract from a procurement team to a contract management or 

operations team. 

Below-threshold procurements 

25. The conflicts of interest provisions in the Act do not apply to below-threshold 

procurements. However, the underlying principles are nonetheless likely to be 

relevant and appropriate. Contracting authorities and individuals involved in 

below-threshold procurements will still be liable to, for example, prosecution for 

fraud, bribery, corruption through abuse of position or misconduct in public office 

if conflicts are not managed appropriately. Relevant public service codes and 

internal business rules must still be upheld. A proportionate approach to conflicts 

of interests assessment is therefore good practice in below-threshold 

procurements. 

What other guidance is of particular relevance to this topic area? 

• Guidance on covered procurement objectives 

• Guidance on publication of information 

Where can I go for more information or training? 

Civil Service Code 

Civil Service Management Code 

Civil Service Business Appointment Rules 

Ministerial Code 

The Seven Principles of Public Life 

 

https://www.gov.uk/government/publications/civil-service-code/the-civil-service-code
https://www.gov.uk/government/publications/civil-service-code/the-civil-service-code
https://www.gov.uk/government/publications/civil-service-code/the-civil-service-code
https://www.gov.uk/government/publications/civil-servants-terms-and-conditions
https://www.gov.uk/government/publications/civil-servants-terms-and-conditions
https://www.gov.uk/government/publications/civil-servants-terms-and-conditions
https://www.gov.uk/government/publications/civil-servants-terms-and-conditions
https://www.gov.uk/government/collections/business-appointment-rules
https://www.gov.uk/government/collections/business-appointment-rules
https://www.gov.uk/government/collections/business-appointment-rules
https://www.gov.uk/government/collections/business-appointment-rules
https://www.gov.uk/government/collections/business-appointment-rules
https://www.gov.uk/government/publications/ministerial-code
https://www.gov.uk/government/publications/ministerial-code
https://www.gov.uk/government/publications/the-7-principles-of-public-life/the-7-principles-of-public-life--2
https://www.gov.uk/government/publications/the-7-principles-of-public-life/the-7-principles-of-public-life--2
https://www.gov.uk/government/publications/the-7-principles-of-public-life/the-7-principles-of-public-life--2
https://www.gov.uk/government/publications/the-7-principles-of-public-life/the-7-principles-of-public-life--2
https://www.gov.uk/government/publications/the-7-principles-of-public-life/the-7-principles-of-public-life--2
https://www.gov.uk/government/publications/the-7-principles-of-public-life/the-7-principles-of-public-life--2

