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19 March 2021 
 
 
Dear  
 
Complaint in respect of Request for Information – reference ATISN 14757 – 
“Non Essential” Goods in Supermarkets 
 
Thank you for your messages of 19 February in which you requested an internal 
review of the above Freedom of Information Request.  
 
First Message 
 
In your first message you say: 
 

Given the punitive nature of the policy in place I find it is absolutely 
essential that the Welsh Government releases the detail of how it has 
discussed the application of said policy with the wider retail sector.  
Moreover, given that the policy is anti-competitive and provides a distinct 
advantage to online retailers such as Amazon, it is absolutely necessary 
that the detail of implementation be shared in the public domain.  As such, 
I do not agree with your judgment that minutes of discussions between the 
WG and the Welsh Retail Consortia are non-disclosable under the powers 
conferred under FOI.  Please may I ask that you internally review this 
decision else I feel compelled to raise this matter with the ICO. 
 

This then refers to part 3 of our response to you. In question 3 of the original 
response you requested: 

E-mail request 
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3.  Minutes of meetings between the Welsh Government and the Welsh Retail 
Consortium between 1st January 2020 and the date of receipt of this request.  
For brevity, you may restrict these to those meetings which directly discuss the 
sale of "non-essential" items during the differing rounds of COVID-19 restrictions 
in 2020 and 2021. 

 
In our response to you we withheld information in answer to this question under 
Section 35(1)(a) of the FOIA, covering the formulation of government policy.  
 
Review 

In conducting the review, I have considered the original request, information to 
be withheld, third party declarations, and the case for withholding the advice 
made by officials in light of the requirements of the Freedom of Information 
Regulations and guidance provided. 
 
In the decision to withhold advice, officials came to the view that the information 
is exempt from disclosure under Section 35 of the FOIA and Section 35(1)(a) of 
the FOIA information relating to the formulation and development of government 
policy.  
 
The information captured by the request was obtained through discussions 
between Welsh Government policy colleagues and the Welsh retail consortium in 
relation to setting the national policy for the restriction of non-essential goods 
within Wales under the Covid restrictions and regulations. I would therefore 
agree with the assessment that the information captured by the request relates to 
the “formulation and development of government policy” and falls within the 
scope of the exemption.  
 

In considering the use of the Section 35(1)(a), I  am comfortable that officials 
have subsequently considered the  Public Interest in disclosure in light of the 
guidance provided and have duly consulted third parties ahead of disclosure.  
Evidence provided from third parties suggest that the minutes of the meetings 
were not agreed by all attendees. One retailer commented “ordinarily we would 
expect meetings with a Minister to be confidential – if it’s likely that if notes will 
continue to be taken which could later be shared more widely, this could affect 
how open attendees feel comfortable being in such meetings”. While some 
companies did not object to release, several companies did, including one that 
asked for commercial data, names and identifiers to be redacted on the grounds 
of commercial confidentiality. Another retailer however considered it “prejudicial 
to their commercial interests to disclose this information and requested that their 
comments be redacted from this document”. 
 
Notwithstanding the view of third parties, I am satisfied that officials have 
considered the balance of public interest test ahead of deciding to withhold 
information. I note that another retailer specifically argues “that the public interest 
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in maintaining the exemption outweighs the public interest in disclosing the 
minutes. Our representatives attended these meetings with a view to assisting 
the Government in developing policy to manage the risk of Covid-19 in Wales.” In 
considering that test I note that officials have recognised that section 35 is a time 
limited exemption and consider “that once the emergency regulations are lifted 
there will be no further policy development and the exemption will no longer 
apply”.  
 
I have further clarified with policy colleagues that the current emergency 
regulations remain extant and at the time of response on 10 February and in 
conducting this internal review the “policy and development of the policy remains 
under development and review. 
 
Conclusion  

Having undertaken a review of the case, I can confirm that I am satisfied that 
officials have considered the disclosure of information in line with the regulations 
and guidance and concur with the conclusion of officials that information should 
be withheld from disclosure while the policy remains under review . 
 
Second Message 
 
In your second message you say: 
 

Thank you for the response to my request, received 10th February 2021.  
You will note that I have responded separately on the issue of discussions 
between the WG and the Welsh Retail Consortium.  Upon study of the 
legislation based in your response, I have failed to note how this 
specifically allows the Government to restrict the sale of non-essentials in 
supermarkets.  Indeed, there is no codified legal basis defining what is 
"essential" therein, and no mention of the specific definition of 
supermarket.  Could I please ask for this to be clarified - it would appear 
on the evidence presented that the burden of the initial request raised 
under the FOIA has not been met?  As such, I believe this qualifies for 
further internal review of the information shared, to determine its efficacy 
and whether it meets with the original question. 
 

This second question does not form part of my internal review above as it does 
not relate to the handling of information that was withheld but is asking us for an 
opinion based on the substance of what we have disclosed. When you state “As 
such, I believe this qualifies for further internal review of the information shared, 
to determine its efficacy and whether it meets with the original question,” I take 
that to refer to your questions 1 and 2 of your original request which were: 
 

1. The current legal basis available to the Welsh Government which amends the 
type of goods that may be sold within a supermarket (such as Sainsbury's, 
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Tesco, ASDA and Morrisons).  Please be specific around the laws used and how 
they are applied to the normal licensing of one of these premises. 
 
2. Information on the legal sanctions available within statute if a qualifying retailer 
were to continue to sell "non-essential" goods while operating under the legal 
basis outlined in #1 above. 

 
Our answers to both these questions were that the information is exempt from 
disclosure under Section 21 of the Freedom of Information Act (2000) (FOIA) – 
information readily accessible to the applicant by other means, and links to the 
legislation were provided. 
 
We also provided the following links that explained how the law is applied, and 
provided specific guidance that has been published that sets out the 
requirements (https://gov.wales/business-closures-alert-level-4 and 
https://gov.wales/reasonable-measures-minimise-risk-coronavirus-workplaces-
and-open-premises-guidance-enforcement-html) 
 
This constitutes all the recorded information held on these matters – both the 
legal basis and legal sanctions within the statute, all of which is in the public 
domain. The FOI legislation entitles a requestor to recorded information held by a 
public authority, but does not entitle the requestor to information that is not 
recorded. Writing a new clarification on the legal basis of a matter of published 
legislation would not fall within the scope of Freedom of Information legislation 
and is likely to be a matter of legal opinion. 
 
If you remain dissatisfied with this response you also have the right to complain 
to the Information Commissioner at:   
 
Information Commissioner’s Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 
 
Tel: 01625 545 745 
Fax: 01625 524 510 
Email: casework@ico.gsi.gov.uk 
 
Also, if you think that there has been maladministration in dealing with your 
request, you have the option to make a complaint to the Public Services 
Ombudsman for Wales who can be contacted at: 
 
Public Services Ombudsman for Wales  
1 Ffordd yr Hen Gae  

https://gov.wales/business-closures-alert-level-4
https://gov.wales/reasonable-measures-minimise-risk-coronavirus-workplaces-and-open-premises-guidance-enforcement-html
https://gov.wales/reasonable-measures-minimise-risk-coronavirus-workplaces-and-open-premises-guidance-enforcement-html
mailto:casework@ico.gsi.gov.uk
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Pencoed  
Bridgend  
CF35 5LJ  
 
Telephone: 0845 6010987 (local rate)  
Email: ask@ombudsman-wales.org.uk 
 
 

Yours Sincerely, 
 
Sioned Evans 
Director - Business and Regions 
 


