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Natural Resources Wales welcome the opportunity to comment on the Regulatory Impact 
Assessment of Measures to Address Agricultural Pollution (draft dated July 2019). 
 
This NRW response is made in the context of our roles as: 

 Adviser: principal adviser to Welsh Government, and adviser to industry and the wider 
public and voluntary sector, and communicator about issues relating to the environment 
and its natural resources 

 Regulator: protecting people and the environment including marine, forest and waste 
industries, and prosecuting those who breach the regulations that we are responsible for  

 Designator: for Sites of Special Scientific Interest – areas of particular value for their 
wildlife or geology, Areas of Outstanding Natural Beauty (AONBs), and National Parks, 
as well as declaring National Nature Reserves 

 Responder: to some 9,000 reported environmental incidents a year as a Category 1 
emergency responder 

 Statutory consultee: to some 9,000 planning applications a year  

 Manager/Operator: managing seven per cent of Wales’ land area including woodlands, 
National Nature Reserves, water and flood defenses, and operating our visitor centres, 
recreation facilities, hatcheries and a laboratory  

 Evidence gatherer: monitoring our environment, commissioning and undertaking 
research, developing our knowledge, and being a public records body  

 Partner, Educator and Enabler: key collaborator with the public, private and voluntary 
sectors, providing grant aid, and helping a wide range of people use the environment as 
a learning resource; acting as a catalyst for others’ work 

 Employer: of almost 1,900 staff, as well as supporting other employment through 
contract work. 

  
NRW supports the Welsh Government in the need for regulatory reform in measures 
designed to tackle agricultural pollution. We do however feel that the Regulatory Impact 
Assessment as it is currently drafted may leave Welsh Government open to challenge from 
a number of stakeholders.  
 
NRW understanding of the current context in which this regulatory impact 
assessment (draft dated July 2019) was made 
 
In considering the RIA NRW has had mind to previous consultations (listed below). These 
consultations have a bearing on the Draft RIA of Measures to Address Agricultural 
Pollution: 

 Review of the Water Resources (Control of Pollution) (Silage, Slurry and 
Agricultural Fuel Oil) (Wales) Regulation 2010 (Autumn 2015),  

 Review of the Designated Areas and Action Programme to Tackle Nitrate Pollution 
in Wales (Winter 2016)   

 Taking Forward Wales’ Sustainable Management of Natural Resources (Autumn 
2017).  

 
NRW submitted a formal response to the Review of the Water Resources (Control of 
Pollution) (Silage. Slurry and Agricultural Fuel Oil) (Wales) Regulation 2010 and Taking 
Forward Wales’ sustainable management of natural resources.  However, NRW did not 
submit a formal written response to the WG consultation on the Review of the Designated 
Areas and Action Programme to Tackle Nitrate Pollution in Wales, on the basis that NRW 
provided much of the evidence used in the consultation document as well as helping to co-
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produce the sections on current agricultural pollution problems).  NRW did however submit 
a letter to WG in relation to the measures outlines in that consultation (Jan 2017).  
 
On 13th December 2017, to ensure water receives greater protection from agricultural 
pollution, the Cabinet Secretary for Energy, Planning and Rural Affairs stated that she was 
minded to introduce a whole Wales approach to tackling nitrate pollution from agriculture. 
This was followed on the 14th of November 2018 with announcements confirming that the 
regulations will come into force in Jan 2020 with transitional period for some element to 
allow farmers to adapt and ensure compliance. It was stated at that point that the 
regulations would include: 
 

 Nutrient management planning; 

 Sustainable fertiliser applications linked to the requirement of the crop; 

 Protection of water from pollution related to when, where and how fertilisers are spread; 
and 

 Manure storage standards. 
 
During this July 2019, after a meeting to discuss the Draft Regulatory Impact Assessment 
of Measures to Address Agricultural Pollution, it became clear that the irisk of infraction in 
relation to implementation of the Nitrates Directive and the Water Framework Directive are 
also drivers for the regulations.  
 
It is within this context that NRW respond with comments in relation to the Draft Regulatory 
Impact Assessment of Measures to Address Agricultural Pollution (RIA).  
 
Adequacy of RIA (General Comments) 
 

 Limited options and type of assessment 
The Current RIA considers limited options from those presented in the consultation 
documents: - do nothing and all Wales Measures. .  At present NRW believe that the 
RIA does not fully follow WGs own RIA guidance in terms of comprehensive 
presentation of options or how they are assessed. NRW would have supported a 
greater range of options for implementing the Regulations and feels an opportunity 
could be lost in not looking at multiple implementation options. 
 
The costs associated with the All Wales approach centres on a requirement on farmers 
to invest in storage and operate restricted closed periods (with an associated transition 
windows); measures associated with spreading at inappropriate times; necessary 
amendments to slurry regulations which help NRW; whole farm nitrogen loadings and 
requirements for nutrient management.   
 
At present NRW believe that the RIA does not fully follow WGs own RIA guidance in 
terms of options or how they are assessed.  The RIA assesses that benefits accruing 
from this approach seem to fall primarily to reduction in Green House Gases (GHGs) as 
opposed to water pollution and water quality improvements.  Specifically 
 There is very little analysis on water quality, and nothing at a Wales-specific or 

catchment level.   
 Data sets refer to 2010 and NRW would question whether any more recent data 

could be used to define the status in Wales. 
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 There is no consideration of the potential reduction in cost of potable water treatment 
(quantitative or qualitative), reduced pollutions, reduction in fish mortality and 
consequential loss of fisheries/tourism income. 

 The analysis is limited to livestock manures and does not include biosolids, digestate, 
compost and other organic materials recovered to land for agricultural benefit.   

 The range of costs associated with different response options to deliver compliance 
are limited 
 

NRW would have expected the RIA to primarily include the impact of the proposed 
measures against Water Framework Directive classifications and the potential decrease 
in incidents in addition to the benefit value attributed to the preferred option in terms of 
GHGs.   
 

 Impact on number of incidents 
The cost benefit analysis of the measures in the RIA and the potential impact on the 
number of incidents needs to be undertaken in light of the additional evidence base 
available from other devolved administrations and territories.    

 

 Impact on diffuse pollution 
NRW current consultation on ‘Challenges and Choices’ consultation lists 113 
waterbodies where diffuse agricultural pollution is contributing to failures. NRW would 
have expected there to be some consideration of the impact of diffuse agricultural 
pollution upon water quality, and the environmental and well-being gains to be had from 
improving water quality. The cost benefit analysis conducted by ADAS could be 
disaggregated into the 12 catchments analysed, helping to understand the spatial 
nature of the problem, and assess the appropriateness of a whole territory approach.  
Linkages need to be made between the cost benefit analysis conducted by ADAS and 
those made via Water Framework Directive water body assessment evidence base. 
 

 Average and annual figures 
Currently the damage costs are average figures over a year based upon central 
estimates with very wide ranges (Ammonia £1,133 - £18,867 central estimate used in 
study £6,046; Nitrate £240-£620, central estimate £430; Phosphorous £2,770 - £22,660 
central estimate £12,970).   These damage costs will have been very largely determined 
by the impact of these pollutants upon human morbidity and mortality, not their impact 
upon ecosystems and hence the natural resources upon which human well-being 
depends.  The variability of damage costs and adverse effects such a mass fish 
mortality is not really captured by using annual averages could undermine the validity of 
the RIA. 
 

 Assumption of 100% compliance with uptake of measures 
The benefit analysis is presently be based on the assumption of a 100% ignoring the 
relationship between sub-100% compliance and outcomes. An understanding of the 
relationship between compliance level and outcomes is important, especially when the 
relationship may be non-linear, to help identify threshold levels of compliance required 
to release step changes in outcomes.   Data collated as part of the current work 
programme on the compliance of Dairy Farms with Water Resources (Control of 
Pollution) (Silage. Slurry and Agricultural Fuel Oil) (Wales) Regulation 2010, shows that 
with current regulatory tools available this assumption of 100% is inaccurate. 
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Furthermore, the likely uptake of measures will be linked to the enforceability of the 
regulations and the resources available to enforce, which is not addressed in the RIA. 
 

 Inclusion of groundwater 
The assessment is very much focussed on risks to watercourses from run-off etc and 
does not considered groundwater as a receptor.  Groundwaters do not appear in the 
RIA.  There are specific legal duties to protect groundwater in its own right as well as 
the fact that diffuse pollution from groundwater is likely to be a factor in surface water 
quality given it provides the majority of baseflow to all the rivers in Wales.  Existing 
groundwater protection policies in Wales need to be reflected in the RIA. 
 

 Reliance on Farmscoper 
The RIA is heavily reliant on Farmscoper modelling output.  It is not clear from the 
documentation whether: 
 Farmscoper is verified for Wales and that additional monitoring and evaluation needs 

to be undertaken. 
 Unclear how the RIA takes account for the current exemption from keeping records 

as stated in the current NVZ regulations and at previous meetings, if the farm is 80% 
grassland, the organic N loading from livestock is no more than 100kg/ha and from 
manufactured fertiliser no more than 90kg/ha and no organic manure is imported into 
the holding and the potential impact of the cost benefit analysis. 

 How relevant drain flow is to Wales.  
 The assumption of 5% of farm high risk is potentially too low for Welsh farms, rainfall 

topography and the high number of springs on land in Wales must be considered. 
 Groundwater vulnerability, soil conditions not included for poultry manure. 
 “Do not spread FYM to fields at high-risk times” only refers to rainfall or land that is 

frozen solid or snow covered with resultant melt waters transporting nutrients. 
 

 Impact of measures on other sectors 
The RIA does not include the cost benefit analysis of other sectors such as planning, 
recycling and waste water treatment industry. 

 
Perception of enforcement of new regulations and the risk to NRW and WG 
Reputation  
 

 Application of these regulations to all agricultural businesses may result in NRW not 
having the tools to be able to effectively delivery the regulatory inspection regimes at 
their current requirement levels in EU regulations.  To enable regulatory enforcement 
with the current tools set NRW would need significant additional competent resource to 
those that NRW would require implementing the new proposed regulations within the 
basic payment cross compliance framework.  
 

 The scale or resourcing for adopting an all Wales approach would need to be 
significantly greater than that above if 100% compliance is to be achieved and realise 
the benefits and outcomes for water outlined in the RIA. Consideration of these aspects 
are  not currently part of the RIA.   
 

 There would be a significant difference in regulatory approach adopted for the industry 
depending on whether they were on receipt of Basic Payment.  In certain circumstances 
regulatory action could still only be taken once a pollution had occurred. Current 
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preventative tools e.g notices relate to slurry storage only? This would raise even 
greater reputational risks for both NRW and WG than we have now.  

 

 There are a number of uses of ‘significant risk of pollution’ throughout the document. 
This needs to either be defined in the legislation, referenced to other legislation where it 
is defined, or clearly addressed in the supporting guidance.  This is needed to avoid any 
ambiguity in what would constitute ‘significant risk’ and allow us to take enforcement 
action where appropriate. The cost-benefits in the RIA need to reflect the scope of the 
definition adopted and whether we can enforce against it. 

 
Risk to the Environment 

 At a time of uncertainty within the farming industry, it is unlikely there will be significant 
investment in infrastructure or willingness to invest as outlined as expected requirement 
and assumptions in the RIA.  As a result, to comply with the regulations farming 
practices may change.  To reduce slurry production increased outwintering of animals 
with the potential associated negative impacts on soil and water resources (perverse 
outcomes) maybe seen as a cost effect business solution.  These actions sit outside of 
current regulations and could only be addressed once pollution had occurred. This could 
exacerbate potential water quality issues.  The potential impacts and costs of alternative 
approaches to compliance need to be outlined as part of the RIA. 

 
Infraction Risk 

 The proposed regulations may work towards a baseline of compliance aimed at 
reducing infraction risk but may not negate that risk due to the limited scope of the 
regulations in relation to Water Framework Directive reasons for failure.  What isn’t clear 
is how proportionate these measures will be in areas where low nitrate concentrations 
are to be found.  

 
Additional Comments 
 
As part of preparation of this document, we have collated numerous comments relating to 
the potential improvements in relation to delivery of the regulations that do not impact on 
the RIA but could be used to enhance guidance documents and delivery.  We would 
welcome further involvement to advise them and assist on the development of new 
regulations that both meet WG current aspirations but also the development of regulatory 
approaches to underpin sustainable land management. 
 
 
 


