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Dear Minister 
 
Re: Impact Assessment of Measures to Address Agricultural Pollution 
 
We refer to the Impact Assessment of Measures to Address Agricultural Pollution (draft 
report) dated 11 July 2019 (“the IA”).  We are grateful that you have shared a copy of 
the IA with us, ahead of the document being finalised.   
 
We have eagerly anticipated the release of this document.  The proposed regulatory 
measures to address agricultural pollution which are considered by the IA concern NFU 
Cymru greatly.  As you are aware, we were extremely concerned at the start of this year 
by the Welsh Government’s announcement that these regulatory measures would be 
brought in without, at that time, the Welsh Government having considered the impacts 
of such regulation.  As such, we believed that the decision was unlawful.  We did not 
proceed with a legal challenge to that decision, however, on the basis of assurances 
that the Welsh Government would commission a full impact assessment on the 
proposed regulatory measures from ADAS, and that such an impact assessment would 
be considered, along with other evidence, in any further decision as to whether or not to 
proceed with regulatory measures. 
 
As such, the IA is a critical document; it corrects what in our view was a legal deficiency 
in the Welsh Government’s decision to bring in regulatory measures and it should be a 
relevant consideration in any further decisions to proceed with such regulatory 
measures.  We therefore expected the IA to be comprehensive and to meet all 
necessary legal and policy requirements for impact assessments. 
 
It is therefore with much regret that we write to express our disappointment in the IA.  In 
our view, the IA is deficient in several areas.  We also believe that the IA does not meet 
the legal and / or policy requirements for an impact assessment in these circumstances.  
Our concerns with the IA are set out below. 
 
Deficiencies in the IA 
In its consultation ‘Review of the Designated Areas and Action Programme to tackle 
Nitrate Pollution in Wales’ of September 2016, the Welsh Government stated that, in 
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selecting the final package of measures, it would be looking to support an economically 
viable farming industry.   
 
Whilst the IA does attempt to place a monetary value on the capital and operational 
costs of the proposed measures to the agricultural industry, we believe this to be 
conservative based on the figures used regarding the number of farms in Wales.  No 
analysis has been included within the IA of the impact of the new regulatory measures 
on farm viability and the capacity of farm businesses, on the basis of current levels of 
profitability, to afford the cost of meeting the new regulations and to continue trading. 
 
The IA makes no assessment of impacts on direct and indirect employment on Welsh 
farms and the allied industries, including agricultural contracting and the wider supply 
chain.  The IA should properly assess the costs and impacts of new measures on 
individual farm businesses, allied industries, different sectors, specific regions and the 
economy of Wales.  This should include an assessment of the impacts in relation to 
employment. 
 
Whilst the Welsh Government Nitrates Review consultation identified that additional 
regulatory measures were likely to have the greatest operational and financial impact 
upon dairy and beef farming businesses, the IA contains no specific assessment of the 
impact on these sectors or on ability of the tenanted sector, which extends to over 25% 
of agricultural land in Wales, to comply with and remain viable in the context of new 
regulatory measures.  
 
Similarly, no assessment has been included on the impacts of new regulatory measures 
in relation to the ability of farm businesses under restriction for a bovine TB breakdown 
to meet the requirements of the new regulatory measures.  
 
The IA includes no analysis of the combined impact of the new regulatory measures 
with the UK leaving the EU on 31 October 2019, and in particular, no assessment is 
made of the ability of farmers to meet the cost of new regulatory measures whilst 
adapting to a range of future trading scenarios.   
 
Whilst the IA provides analysis on the expected changes in pollutant emissions 
associated with the proposed measures, no assessment is made of the extent to which 
the proposed measures will be effective in reducing agricultural pollution overall and 
over spatial or temporal scales.  The IA should also include an indication of the level of 
uncertainty incorporated into assumptions.  Further, no comparative assessment has 
been included of the effectiveness of the proposed regulatory measures versus 
alternative measures or approaches to addressing agricultural pollution.   
 
In addition, the IA assumes all environmental outcomes associated with the proposed 
regulatory measures are beneficial.  As a result, it does not include any analysis of 
unintended environmental consequences; for example, the impacts on priority species 
and habitats as a result of suckler cow herd dispersal (a probable response by some 
farmers to the regulatory measures). 
 
Finally, no assessment has been made of the ability of the planning development 
system in Wales to respond appropriately and in a timely fashion to a significant 
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increase in planning applications for new infrastructure to support regulatory 
compliance.   
 
The legal / policy requirements for the IA 
There are two legal / policy requirements for an impact assessment that we believe the 
current draft IA does not meet: firstly, the IA does not assess the impacts of the 
regulatory measures on the Welsh language as required by the Welsh Ministers’ 
regulatory impact assessment code; and secondly, the IA does not consider the impacts 
of the regulatory measures on the well-being objectives determined by the Well-being of 
Future Generations Act (Wales) 2015. 
 
Welsh language 
The Welsh Ministers’ regulatory impact assessment code for subordinate legislation at 
paragraph 5.2 states: 
 
“In compiling any RIA, Welsh Ministers will have due regard to those statutory functions 
set out below (as provided for in the GOWA 2006).  These are: … 
• Section 78 – The Welsh language”… 
 
Under section 78 of the Government of Wales Act 2006, the Welsh Government must 
adopt a scheme setting out (inter alia) how the Welsh language will be promoted and 
how its use will be facilitated.  That scheme recognises the prevalence of Welsh 
language speaking in farming and rural communities and as such the scheme notes the 
importance to the Welsh language of sustaining and promoting agricultural interests.  
The current IA makes no assessment whatsoever of the impacts of the regulatory 
measures on the use of Welsh language by those who will be hardest hit by the 
measures: those working in agriculture and those living in rural communities. 
 
Well-being objectives 
Section 3 of the Well-Being of Future Generations Act (Wales) 2015 (WBFG Act) 
requires public bodies to carry out sustainable development in accordance with 
specified objectives, taking all reasonable steps in the exercise of its functions to meet 
those objectives. 
The objectives specified by the Welsh Government under the WBFG Act include 
supporting people and businesses to drive prosperity and building resilient communities, 
culture and language. 
 
The current IA makes no assessment of the impact of the regulatory measures on these 
objectives.  It cannot be possible for the Minister to take all reasonable steps in 
exercising [her] functions to meet these objectives – as is required under section 3 
WBFG Act – if the Minister has no idea what impact the regulatory measures will have 
on the objectives.   
 
Further, the IA should have assessed the current implementation period for the 
regulatory measures, determining whether a longer implementation period would better 
achieve the well-being objectives. 
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Next steps 
We ask that you remedy these serious deficiencies in the current IA.  As set out earlier, 
the IA is an important document, forming part of the legal basis of any decision to 
proceed with regulatory measures.   
 
As such, it must be comprehensive, and it must meet all necessary legal and policy 
requirements.  Please confirm to us by return that the final impact assessment, when 
published, will have remedied the deficiencies set out in this letter. 
 
Yours sincerely 

 
John Davies 
President  
NFU Cymru  
 
 
 
CC:  Mr Timothy Jones 

Legal Services Department 
Office of the First Minister 
Cathays Park 
Cardiff 
CF10 3NQ 

 


