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E-mail request 
 
 
Our ref: ATISN 14757 
Date: 10 February 2021 
 
Dear  
 
ATISN 14757 – “Non Essential” Goods in Supermarkets 
 
Thank you for your request which I received on 13 January 2021.  You asked for the following 
information relating to the sale of so-called "non-essential" goods in supermarkets, under rights 
conferred by the Freedom of Information Act.  Please see below: 
 

1. The current legal basis available to the Welsh Government which amends the type of 
goods that may be sold within a supermarket (such as Sainsbury's, Tesco, ASDA and 
Morrisons).  Please be specific around the laws used and how they are applied to the 
normal licensing of one of these premises. 
 
2. Information on the legal sanctions available within statute if a qualifying retailer were to 
continue to sell "non-essential" goods while operating under the legal basis outlined in #1 
above. 
 
3.  Minutes of meetings between the Welsh Government and the Welsh Retail Consortium 
between 1st January 2020 and the date of receipt of this request.  For brevity, you may 
restrict these to those meetings which directly discuss the sale of "non-essential" items 
during the differing rounds of COVID-19 restrictions in 2020 and 2021. 
 
4. The scientific advice and methodology used to outline that allowing the purchase of "non-
essential" items in supermarkets is a public health risk, and to what extend the Welsh 
Government expect that situation to be improved (in terms of COVID-19 case numbers, 
hospitalisations and deaths) by the prohibition of their sale in said retailers. 

  

With regards to your first question, the information you have requested in relation to your 
fourth question is exempt under Section 21 of the Freedom of Information Act (2000) 
(FOIA) – information readily accessible to the applicant by other means, and is described 
here: https://www.legislation.gov.uk/wsi/2020/1609/part/4/made 
 
In regards to how the law is applied, specific guidance has been published that sets out 
the requirements and can be accessed here https://gov.wales/business-closures-alert-
level-4 and https://gov.wales/reasonable-measures-minimise-risk-coronavirus-workplaces-
and-open-premises-guidance-enforcement-html 
 

https://www.legislation.gov.uk/wsi/2020/1609/part/4/made
https://gov.wales/business-closures-alert-level-4
https://gov.wales/business-closures-alert-level-4
https://gov.wales/reasonable-measures-minimise-risk-coronavirus-workplaces-and-open-premises-guidance-enforcement-html
https://gov.wales/reasonable-measures-minimise-risk-coronavirus-workplaces-and-open-premises-guidance-enforcement-html


In relation to your second question, the information you have requested is also exempt 
under Section 21 of the FOIA  – information readily accessible to the applicant by other 
means, and can be found here: 
https://www.legislation.gov.uk/wsi/2020/1609/regulation/42/made.  
 
Everyone must comply with the restrictions and requirements set out in the Regulations. A 
business operating in contravention of the Health Protection (Coronavirus Restrictions) 
(No 5) (Wales) Regulations 2020 will be committing an offence, which may attract a fine 
which is not limited on the statutory scales.  
 
In addition, businesses or premises which are found not to be taking all reasonable 
measures to mitigate the risk of spreading coronavirus are subject to a separate 
enforcement regime which can ultimately result in the issuing of a closure notice. 
 
In response to your third question, we can confirm that we do hold information on this 
matter, but we have come to the view that the information is exempt from disclosure under 
Section 35 of the FOIA. Section 35(1)(a) of the FOIA covers any information relating to the 
formulation and development of government policy. Our full reasons for applying this 
exemption are found at annex A to this letter. 
 
Finally, with regards to your fourth question, the restrictions placed on supermarkets 
selling non-essential items at alert level 4 and non-essential retail at alert level 3 was a 
policy decision informed by scientific advice that Covid-19 is more likely to spread in areas 
where people from different settings or households accumulate and that the effect of 
multiple, separate interventions aimed at preventing transmission, when applied, 
accumulate into a larger reduction in reducing the spread of the virus. 
 
This is supported by the following papers: 
 
SAGE - the general principles and assumptions on transmission of SARS 

 Indoor limited contacts of less than 10 mins, interactions of only 1-2 people 
that maintain social distancing, prevent loitering or congregating in places for 
any extended period. For example, this could include non-essential retail in 
small shops with limited customers at any one time.  

 Opening large shops and shopping centres could encourage gathering and 
loitering of crowds in indoor, enclosed spaces, which increases the potential 
for proximity, length of exposure, and thus risk of transmission. 

 
SAGE - Non-pharmaceutical interventions (NPIs) table 
 

Intervention Closure of non-essential retail 

Impact on COVID 
transmission 

Low impact (low-moderate confidence) 

SPI-M commission from 30 March 2020 included opening non-
essential retail. Very minimal impact on R values.  

Some limited evidence of transmission from China. Short duration 
and ability to distance in most settings + face coverings are likely to 
mitigate well. 

Direct impact on 
COVID deaths and 
severe disease 

Impact through reduction in transmission 

Non-COVID High direct impacts resulting from loss of income for staff, and low 

https://www.legislation.gov.uk/wsi/2020/1609/regulation/42/made
https://gov.wales/taking-all-reasonable-measures-minimise-risk-exposure-coronavirus-workplaces-and-premises-open
https://gov.wales/taking-all-reasonable-measures-minimise-risk-exposure-coronavirus-workplaces-and-premises-open
https://www.gov.uk/government/publications/spi-m-the-general-principles-and-assumptions-on-transmission-of-sars-cov-2-16-april-2020
https://www.gov.uk/government/publications/npis-table-17-september-2020


impact (incl. 
social and 
psychological; 
excl. economic) 

psychological impact through reduced social contact for customers.  

Economic impact would most affect the poorest given employment in 
non-essential retail with consequences for health inequalities. 

Some road traffic accident/air pollution benefits 

Implementation 
issues 

Improves consistency of policies, particularly if other interaction is to 
be restricted in addition (e.g. seeing family members in their homes).  

Requires support package to be put in place for staff who are unable 
to work and for businesses. 

If kept open, the rationale for doing so should be communicated 
clearly in terms of the lower risk of transmission. Behaviour to reduce 
transmission risk should be strictly regulated (e.g. good ventilation, 
low density, regular cleaning, mask wearing). 

 
 
Public Health England: Factors contributing to risk of SARS-CoV2 transmission associated with 
various settings 
 

 The importance of transmission associated with different settings on the epidemic 
will depend on the likelihood of transmission occurring within a particular 
environment and the frequency with which people visit that setting. Those that are 
associated with higher risk factors and are visited frequently by many people are 
likely to have a much bigger impact than those that may have a higher risk but are 
visited infrequently by smaller numbers of people(high confidence). 

 People working in public-facing occupations are often classified as essential 
workers, and these occupations involve greater social mixing and greater risk of 
exposure due to factors such as prolonged working hours, reduced opportunities to 
practice physical distancing and in some roles a higher likelihood of interaction with 
an infected person (high confidence). 

 ONS analysis of data between March and June has highlighted that occupations 
with higher COVID-19 related death rates included health and social care workers, 
security guards, bus/coach/taxi drivers, construction workers, cleaners, and sales 
and retail assistant. 72% of these deaths were estimated to result from contracting 
SARS-CoV-2 before the first lockdown.  

 
If you are dissatisfied with the Welsh Government’s handling of your request, you can ask for an 
internal review within 40 working days of the date of this response.  Requests for an internal review 
should be addressed to the Welsh Government’s Freedom of Information Officer at:  
 
Information Rights Unit,  
Welsh Government, 
Cathays Park,  
Cardiff,  
CF10 3NQ  
 
or Email: Freedom.ofinformation@gov.wales 
 
Please remember to quote the ATISN reference number above.     
 
You also have the right to complain to the Information Commissioner.  The Information 
Commissioner can be contacted at:  Information Commissioner’s Office,  
Wycliffe House,  
Water Lane,  
Wilmslow,  

https://www.gov.uk/government/publications/phe-factors-contributing-to-risk-of-sars-cov2-transmission-in-various-settings-26-november-2020
https://www.gov.uk/government/publications/phe-factors-contributing-to-risk-of-sars-cov2-transmission-in-various-settings-26-november-2020
mailto:Freedom.ofinformation@gov.wales


Cheshire,  
SK9 5AF. 
 
However, please note that the Commissioner will not normally investigate a complaint until it has 
been through our own internal review process. 
 
Yours sincerely 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Annex A 
 
Application of exemptions/exceptions 
 
The Freedom of information Act/Environmental Information Regulations provide a right for 
anyone to ask a public authority to make requested information available to the wider 
public. As the release of requested information is to the world, not just the requester, 
public authorities need to consider the effects of making the information freely available to 
everybody. Any personal interest the requester has for accessing the information cannot 
override those wider considerations. 
 
I have decided to withhold the following information:   
 

Minutes of meetings between the Welsh Government and the Welsh Retail 
Consortium between 1st January 2020 and the date of receipt of this request 

 
This Annex sets out the reasons for the engagement of section 35 of the Freedom of 
Information Act and our subsequent consideration of the Public Interest Test.   
 
Engagement of section 35(1)(a) of the Freedom of Information Act (formulation and 
development of government policy) 
 
Meetings with the Welsh Retail Consortium are an essential part of the process of the 
formulation of policies at pace for the COVID emergency. Members of the consortium 
agreed to speak openly and in some cases to share commercially sensitive information 
within a safe space and under the “Chatham House Rule” on the understanding that this 
was a necessary part of the formulation of Welsh Government policy in an emergency 
situation.  
 
We have consulted with all the members of the WRC whose information has been 
captured by this request, and many of them have raised concerns about release of 
information they shared within the safe space provided for the formulation of policy.  
 
The feedback that Welsh Government is gathering from retailers and the WRC has helped 
us to develop the guidance material that many retailers are now having to rely on and 
indeed amendments to current regulations. This policy is not yet complete, and the 
situation continues to evolve and change as the lockdown restrictions are under regular 
review by Welsh Government. The future support of retailers will be essential in helping us 
to develop policies to support the industry in the immediate and longer term. 
 
Because the safe space is required for ongoing formulation of Government policy, section 
35(1)(a) is engaged. 
 
This exemption is subject to the public interest test. 
 
Public Interest Test 
 
In order to satisfy the public interest test in relation to the exemption, it is necessary to 
conclude that the public interest arguments in favour of withholding the information are 
sufficient to outweigh the public interest arguments in favour of release.   
 
 



Public interest arguments in favour of disclosure 
 
There is a clear public interest in the openness and transparency of Government in its 
decision making. The matter of what constitutes “non essential goods” is also a matter that 
affects everyone resident within Wales. It is clear there is a strong public interest in 
understanding that decisions made on this matter have been fully, carefully and 
responsibly considered.  
 
Public interest arguments in favour of withholding 
 
It is in the public interest that Welsh Government be able to rely upon support of retailers 
in decision making and in support for enacting policy on this matter. Many of the retailers 
involved in talks have made it clear that they will be unlikely to participate further in 
meetings for formulation of this policy should information that they divulged regarding their 
commercial operations be published into the public domain. 
 
As described above, the support of retailers is vitally important in ensuring Welsh 
Government policy is fully informed and carefully considered.   
 
Balance of public interest test 
 
We believe that there is a strong argument for release of information that guided and is 
guiding the formulation and development of COVID policy. Nevertheless, there is less 
strength in the argument that the information should be published now. Section 35 is a 
time limited exemption designed to protect the safe space for the formation and 
development of policy. Once the emergency regulations are lifted there will be no further 
policy development and the exemption will no longer apply.  
 
The countervailing public interest in withholding the information while policy continues to 
be developed is also a strong one, as damage to the policy by release of information at 
this time would not be within the public interest. 
 
For this reason, we are of the view that the balance of public interest favours withholding 
this information. 
  


