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December 2020 
 
 
Dear  
 
ATISN 14437 – Covid19 Measures  
 
Thank you for your request to the Welsh Government for information under the Freedom of 
Information Act (2000) received on 16 October.  Please accept our apologies for not 
responding sooner.  Unfortunately we are facing unprecedented challenges due to the 
coronavirus (COVID-19) pandemic which has resulted in staff being diverted away from 
many of their usual activities. You requested the following information regarding the Covid-
19 restrictions, specifically: 

The Welsh Government has agreed to implement the UK wide closure of pubs, bars and 
other hospitality venues at 10pm, in addition the Welsh Government has announced that 
off-licences are no longer permitted to sell alcohol after 10pm. 

You have asked for: 

All correspondence between Mark Drakeford, Vaughan Gething, Dr Frank Atherton, the 
Technical Advisory Cell and the members of the Technical Advisory Cell relating to the 
aforementioned measure. 

Our Response 
We have decided to withhold any correspondence relating to your request under the 
following Freedom of Information Act (FOIA) 2000 exemptions and our consideration of the 
identified exemptions is set out in the accompanying annex:  
 

• Section 35(1)(a) of the FOIA covers any information relating to the formulation and 
development of government policy. 

• Section 35(1)(b) of the FOIA covers Ministerial communications. 
 
We have concluded that, in this instance, any correspondence that would fall within the 
scope of this request would be held for the purpose of formulation and development of 
government policy. Furthermore, any correspondence between the First Minister and the 
Minister for Health and Social Services would be ‘Ministerial communications’. It would there 
be exempt under Section 35 of the FOIA at this time. 
 



 

 

If you would like to see the evidence that persuaded the Welsh Government to implement 
additional restrictions in the hospitality sector in the pre-Christmas period, it has been 
published in a TAC report that is available on the internet at the following URL: 
https://gov.wales/sites/default/files/publications/2020-12/technical-advisory-group-
statement-regarding-non-pharmaceutical-interventions-in-the-pre-christmas-period.pdf 
 
 
If you are dissatisfied with the Welsh Government’s handling of your request, you can ask    
for an internal review within 40 working days of the date of this response.  Requests for an 
internal review should be addressed to the Welsh Government’s Freedom of Information 
Officer at:  
 
Information Rights Unit,  
Welsh Government, 
Cathays Park,  
Cardiff,  
CF10 3NQ  
or Email: Freedom.ofinformation@gov.wales 
 
Please remember to quote the ATISN reference number above.     
 
You also have the right to complain to the Information Commissioner.  The Information 
Commissioner can be contacted at:   
 
Information Commissioner’s Office,  
Wycliffe House,  
Water Lane,  
Wilmslow,  
Cheshire,  
SK9 5AF. 
 
However, please note that the Commissioner will not normally investigate a complaint until it 
has been through our own internal review process. 
 
Yours sincerely, 
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When considering the release of information captured by a request we are required to 
consider the potential effects of disclosure of the information to the wider world. This is 
because information released in response to a FoI request is released to the world, not just 
to the person submitting the request.  As such we need to take into account how any other 
individual may use, or misuse, the information if it is placed into the wider public domain. So 
whilst the request may have a legitimate, and benign, interest in accessing the requested 
information, we could conclude that the risk that the information could be misused by others 
is more compelling and thus the information should be withheld.  
 
Section 35(1)(a) covers any information relating to the formulation or development of 
government policy.  
 
Section 35(1)(b) covers communications between ministers and any information relating to 
those communications.  
 
These exemptions are only engaged by information being used in the formulation of 
government policy. Once that policy is finalised, the exemption is unlikely to be engaged. In 
most cases it is usually straight forward to identify when the formulation stage is concluded 
by the publishing of the policy document, or legislation has been made. It is, however, 
recognised, that where existing policy is under review, the s35(1)(a) and s35(1)(b) 
exemptions can apply to the information or communications that inform that review. 
 
The Information Commissioner’s Guidance on the application of the s35 exemptions states 
in paragraph 48: 

For complicated policies, it is possible that formulation may continue even after this 
point. In some cases the government announces a high-level policy, or passes a 
‘framework’ bill into law, but leaves the finer details of a policy still to be worked out. 
The high-level policy objective has been finalised, but detailed policy options are still 
being assessed and debated. Later information relating to the formulation of the 
detailed policy will still engage the exemption. 

 
The information you have requested has caught correspondence which were generated to 
inform and develop policies with regards to Covid-19 and implementation of the UK wide 
closure times of our hospitality venues during this current pandemic.  
 

As with most of the policies and legislation relating to the Covid-19 pandemic, these 
documents are under constant review.  These documents may also contain summaries from 
health professionals and publishing them could adversely affect policy making in the future, 
with advice being censored and, consequently, less useful.   
 
As this is very much a “live” issue, we are of the view that the s35(1)(a) exemption is 
engaged by the information captured by this request. 
 

Section 35(1)(b) covers communications between ministers relating to the formulation or 
development of government policy and your request has caught some correspondence 
which has been generated to inform and develop policies with regards to Covid-19 and 
implementation of the UK wide closure times of our hospitality venues during this current 
pandemic.  



 

 

 

Again, as with most of the policies and legislation relating to the Covid-19 pandemic, these 
are also under constant review and publishing them could adversely affect policy making in 
the future, with advice being censored and, consequently, less useful.  Covid-19 continues 
to be very much a “live” issue, and therefore, we are of the view that the s35(1)(b) 
exemption is engaged by the information captured by this request. 
 
 
There is a very strong public interest in the public understanding the ongoing development 
of our policies to manage and control the current Covid-19 pandemic and the information 
underpinning those policies, particularly as there is much conflicting and sometimes 
completely wrong information being circulated on social media, etc. We also recognise the 
general public interest in making this information available for the sake of greater 
transparency and openness. 
 
The Welsh Government has endeavoured to ensure that it is as transparent as possible, in 
particular through the media, publication of documents, Ministerial Written Statements and 
public statements in the Senedd along with ministerial press conferences and interviews. 
We recognise that transparency and openness in the Welsh Government’s policy-making 
process improves public trust, leading to greater compliance with the measures introduced 
to bring the outbreak under control and thus reducing the overall impact of the virus on the 
people of Wales.   
 
  

We consider that it is important for Ministers, their officials and advisors to be able to have a 
safe space to undertake discussions.  
 
We take the view that the section 35(1)(a) exemption is intended to ensure that the 
possibility of public exposure does not detract from full, candid and proper deliberation of 
policy formulation and development, including the exploration of all options. 
 
There is a need to be able to discuss recommendations and formulate new proposals with 
regards to dealing with the control of Covid-19 as well as considering future polices and 
plans as a result. This is a fast paced environment which changes almost daily.   
 
Ministers, civil servants and subject experts need to be able to engage in the free and frank 
discussion of all the policy options internally, to expose their merits and demerits and their 
possible implications as appropriate. Their candour in doing so will be affected by their 
assessment of whether the content of such discussion will be disclosed in the near future. 
Premature disclosure of information protected under section 35 could prejudice good 
working relationships, and the neutrality of Civil Servants. 
 
Also, disclosure of documents used in formulating a Welsh Government response is 
considered as being a qualitative assessment exchanged between Ministers, Civil Servants 
and subject experts for the purpose of the formulation and development of policy.  There is 
a risk that the content might be misinterpreted and as such disclosure would not provide the 
clarity that the public require.  
 



 

 

As with subsection (a), there is a very strong public interest in the ongoing development of 
Welsh Government policies to manage and control the current Covid-19 pandemic. We also 
recognise the general public interest in making Ministerial communications (eg. between the 
First Minister and the Minister for Health & Social Services) available for the sake of greater 
transparency and openness.  
 
The Welsh Government has endeavoured to ensure that it is as transparent as possible, in 
particular through the media, publication of documents, Ministerial Written Statements and 
public statements in the Senedd along with ministerial press conferences and interviews. 
We recognise that transparency and openness within the Welsh improves public trust, 
leading to greater compliance with the measures introduced to bring the outbreak under 
control and thus reducing the overall impact of the virus on the people of Wales.   
 
  

We consider that it is important for the First Minister and the Minister for Health & Social 
Services to be able to communicate freely and in confidence during this national health 
emergency as they discuss the best response to this pandemic.  
 
We take the view that the section 35(1)(b) exemption is intended to ensure that the 
possibility of public exposure does not detract from full, candid and proper deliberation of 
policy formulation and development, including the exploration of all options. 
 
Ministers need to be able to engage in the free and frank discussion of all the policy options 
among themselves, to expose their merits and demerits and their possible implications as 
appropriate. Their candour in doing so will be affected by their assessment of whether the 
content of such discussion will be disclosed in the near future. 
 
 
In conclusion it is within the wider public interest to withhold the information related to this 
request in order to provide the government with a safe space to consider and form policy 
and plans to manage the current pandemic. 


