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        4  September 2020

     
Dear  
 
ATISN 13986 – COVID-19 Scientific Guidance on Testing in Care Homes     

 
Thank you for your request to the Welsh Government for information under the Freedom of 
Information Act (2000) received on 18 May.  You requested the following:  
 

For the period between 01 March 2020 and 18 May 2020: 
 

1. Copies of all of the scientific guidance that has influenced the COVID-19 testing 
policy regarding care home residents and staff. 
 

2. Copies of all correspondence sent to Public Health Wales regarding COVID-19 
testing in care homes. 
 

3. Copies of all policies released regarding COVID-19 testing in care homes. 

 
Q1 This information is readily available and therefore has been exempted under section 21 
of the Freedom of Information Act. For your convenience I have attached a web link below 
that provides details that will satisfy your request. 
https://gov.wales/testing-covid-19-care-homes-consensus-statement-html  
 
Q2 We have concluded that, in this instance, some correspondence related to this request, 
is held for the purpose of formulation and development of government policy and disclosure 
of the information in question would, or would be likely to prejudice relations with Public 
Health Wales and is therefore exempt under Section 35(1)(a) of the FOIA at this time.  
 
However, we have been able to release some correspondence and this is attached at 
Document 1.  You will note that some detail has been redacted under Section 40 of the 
Freedom of Information Act 2000.  
 
For further information on both Section 35(1)(a) and Section 40(2), please see attached at 
Annex 1. 

https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fgov.wales%2Ftesting-covid-19-care-homes-consensus-statement-html&data=02%7C01%7CKirsty.Scotter%40gov.wales%7C5baad1adf92f4393668f08d80bbec0da%7Ca2cc36c592804ae78887d06dab89216b%7C0%7C0%7C637272261187202080&sdata=ZP%2FgxfTWaUqSB6kDoPEwwQdzHR964xSy%2FVfzVOR688E%3D&reserved=0


 

 

Q3 This information is readily available and therefore has been exempted under section 21 
of the Freedom of Information Act. For your convenience I have attached a web link below 
that provides details that will satisfy your request. 
https://gov.wales/care-home-testing-guidance-html#section-42871 
https://gov.wales/care-home-testing-guidance  
 
If you are dissatisfied with the Welsh Government’s handling of your request, you can ask 
for an internal review within 40 working days of the date of this response.  Requests for an 
internal review should be addressed to the Welsh Government’s Freedom of Information 
Officer at:   
  
Information Rights Unit, 
Welsh Government, 
Cathays Park, 
Cardiff, 
CF10 3NQ   
  
or Email: Freedom.ofinformation@gov.wales  
  
Please remember to quote the ATISN reference number above. 
 
You also have the right to complain to the Information Commissioner.  The Information 
Commissioner can be contacted at:   
 
Information Commissioner’s Office, 
Wycliffe House, 
Water Lane, 
Wilmslow, 
Cheshire, 
SK9 5AF.  
  
However, please note that the Commissioner will not normally investigate a complaint until it 
has been through our own internal review process. 
 
 
Yours sincerely, 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://gov.wales/care-home-testing-guidance-html#section-42871
https://gov.wales/care-home-testing-guidance
mailto:Freedom.ofinformation@gov.wales


 

 

Annex 1 

Freedom of Information Act 2000: Section 35 

Engagement of Exemption 

When considering the release of information captured by a request we are required to 
consider the potential effects of disclosure of the information to the wider World. This is 
because information released in response to a Freedom of Information request is released 
to the World, not just to the person submitting the request.  As such we need to take into 
account how any other individual may use, or misuse, the information if it is placed into the 
wider public domain. So whilst the request may have a legitimate, and benign, interest in 
accessing the requested information, we could conclude that the risk that the information 
could be misused by others is more compelling and thus the information should be withheld.  

Section 35(1)(a) covers any information relating to the formulation and development of 
government policy.  

Officials have carefully considered all of the information captured by this request and 
consider that the some of the information in question should be exempt under Section 
35(1)(a) of the Freedom of Information Act 2000. 

Section 35(1)(a) is a public interest exemption. This means that in order to withhold 
information under its provisions, it has to be shown that the public interest in withholding the 
information outweighs that in releasing it.  

Public interest arguments in favour of release  

The Covid-19 pandemic is the greatest public health threat to the World in a hundred years 
and has resulted in major changes to everybody’s lifestyle as governments around the 
World try to control the outbreak and keep their citizens safe and healthy. We recognise that 
there is a very strong public interest in the public understanding the decisions and actions 
taken by the Welsh Government to protect the people of Wales. Testing is seen as a key 
tool in understanding and managing the virus. Consequentially, there is a very strong public 
interest in the understanding of the testing regime employed in Wales, especially in care 
homes where populations are often at much higher risk of contracting the virus.  

The Welsh Government therefore, has endeavoured to ensure it is as transparent as 
possible, in particular through the media, publication of documents, Ministerial Written 
Statements and public statements in the Senedd along with ministerial press conferences 
and interviews. We recognise that transparency and openness in the Welsh Government’s 
policy-making process improves public trust, leading to greater compliance with the 
measures introduced to bring the outbreak under control and thus reducing the overall 
impact of the virus on the people of Wales.   

Public interest arguments in favour of withholding  

In relation to the formulation of policy, there is a counter argument in favour of the Welsh 
Government being able to consider all options in a balanced way.   

The policies dealing with the management of the Covid-19 pandemic are constantly under 
review as the scientific and medical community learn more about this particular virus over 
time.  

We consider that it is important for Ministers and Welsh Government officials to be able to 
have a safe space to undertake discussions with 3rd parties freely and be able to formulate 
proposals with regard to the testing for Covid-19 in care homes and future polices and plans 
as a result. This is a fast paced environment and can change almost daily.  Disclosure of 



 

 

any early discussions etc. will not provide the clarity and could prejudice the formulation of 
future government policy going forward.  

PHW lead discussions on public health matters consulting with Ministers and Welsh 
Government officials.  It is important, that such plans and proposals are worked through 
before being made public.   

We recognise that there is public interest in understanding discussions that take place with 
regards to testing for Covid-19 especially in relation to care home testing. However, we 
believe that it is within the publics’ interest to withhold some of this information in order to 
provide the government with a safe space to consider and form policy and plans to protect 
the continued supply of testing to care homes and its arrangements.  

Conclusion  

We believe that the wider public interest favours maintaining the good working relationship 
with its agencies and that disclosure is likely to negatively impact discussion with the 
potential to undermine the decision making process here in Wales.   

Whilst recognising that there are public interest arguments for disclosure of the requested 
information related to this request, we conclude that the public interest in withholding the 
information outweighs that in releasing it in this instance.  

 

Freedom of Information Act 2000: Section 40(2)  

Section 40(2) together with the conditions in section 40(3)(a)(i) or 40(3)(b) provides an 
absolute exemption if disclosure of the personal data would breach any of the data protection 
principles.  

‘Personal data’ is defined in sections 3(2) and (3) of the Data Protection Act 1998 (‘the DPA 
2018’) and means any information relating to an identified or identifiable living individual. An 
identifiable living individual is one who can be identified, directly or indirectly, in particular by 
reference to an identifier such as a name, an identification number, location data, an online 
identifier or to one or more factors specific to the physical, physiological, genetic, mental, 
economic, cultural or social identity of the individual.  

We have concluded that, in this instance, the information requested contains third party 
personal data.  

Under Section 40(2) of the FOIA, personal data is exempt from release if disclosure would 
breach one of the data protection principles set out in Article 5 of the GDPR. We consider the 
principle being most relevant in this instance as being the first. This states that personal data 
must be:  

“processed lawfully, fairly and in a transparent manner in relation to the data subject”  

The lawful basis that is most relevant in relation to a request for information under the FOIA 
is Article 6(1)(f). This states:  

“processing is necessary for the purposes of the legitimate interests pursued by the controller 
or by a third party except where such interests are overridden by the interests or fundamental 
rights and freedoms of the data subject which require protection of personal data, in particular 
where the data subject is a child”.  

In considering the application of Article 6(1)(f) in the context of a request for information under 
FOIA it is necessary to consider the following three-part test:-  

 The Legitimate interest test: Whether a legitimate interest is being pursued in the 
request for information;  



 

 

 The Necessity test: Whether disclosure of the information/confirmation or denial that 
it is held is necessary to meet the legitimate interest in question;  

 The Balancing test: Whether the above interests override the interests, fundamental 
rights and freedoms of the data subject.  

Our consideration of these tests is set out below:  

1. Legitimate interests  

Your request indicates you are interested in obtaining copies of all correspondence sent 
to Public Health Wales regarding COVID-19 testing in care homes. 

We have concluded that, in this instance, some information relating to names and 
personal details of Welsh Government and Public Health Wales officials amounts to the 
personal data of others than the person submitting the request.  

We consider that the information highlighted falls within the description of personal data 
as defined by the Data Protection Act and that its disclosure would breach this first 
principle. 

Guidance from the Information Commissioner’s Office (Personal information (section 40 
and regulation 13) v 1.4) states:  

If disclosure would not be fair, then the information is exempt from disclosure.  

This approach was endorsed by the Court of Appeal in the case of Deborah Clark v the 
Information Commissioner and East Hertfordshire District Council where it was held: 

“The first data protection principle entails a consideration of whether it would be fair to 
disclose the personal data in all the circumstances. The Commissioner determined that 
it would not be fair to disclose the requested information and thus the first data 
protection principle would be breached. (paragraph 63). 

Consequently, officials of the Welsh Government and Public Health Wales affected 
would have had a reasonable expectation that their personal data would not be put in 
the public domain so as to breach this principle. As a result this information has been 
withheld from disclosure under Section 40(2) of the FOIA. 

2. Is disclosure necessary?  

Following the above analysis, we do not believe that disclosure of the personal data is 
necessary.  

3. The balance between legitimate interests and the data subject’s interests or 
fundamental rights and freedoms  

As we do not believe disclosure of this personal data is necessary, there is no 
requirement on us to undertake a test to balance the legitimate interests against the 
right of individuals, as the fundamental rights and freedoms provided by the DPA are 
not being challenged. 

 
 


