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11 August 2020 
 
Dear                                    , 
 
ATISN 14153 Request for information on Nant Helen Coal Mining Licence Extension 
 
 
Thank you for your request which we received on 14 July.  
 
You asked for: 
 

1.  A copy of the advice given by officials to the Minister for EERA to inform her 

decision under s.26.  

2. A copy of advice to the Minister for Housing and Local Government (or other Welsh 

Ministers) received from officials before deciding whether to call-in either of the 

planning decisions of Powys County Council detailed below. 

a) Planning permission (Ref. 18/1070/REM) dated 29 August 2019 granting an 

extension of time to the period within which Celtic Energy are permitted to carry 

out extraction operations at Nant Helen. 

b) Planning permission (Ref. 19/1899/REM) dated 8 June 2020 granting 

permission for an amended restoration scheme. 

3.  Information the Minister for EERA received when deciding on the Nant Helen 

extension regarding:  

a) the GCRE Project and, 

b) the planning decisions of Powys County Council 
 

4. Information the Minister for EERA received on the impact of the refusal under s.26A 

5. The reason Celtic Energy was not consulted on the reasons it was seeking the 

licence extension.  

6. Information on whether the Minister for EERA consulted with any other party 

(including other Ministers within the Welsh Government) prior to reaching the 

decision. You asked for details of the parties, the substance of any consultation 

request and any consultation response.  



 

 

7. Information the Minister for EERA received in relation to the date the Coal Authority 

issued the formal licence extension in October 2019.  

8. A copy of advice from officials to the Minister for EERA in relation to her options 

after the licence had been issued. 

9. Information in relation to relevant policies at the time of the Minister’s decision.  

 
In relation to point 6, the Minister for EERA met with officials on 30 April to discuss the 
advice.   
 
In relation to point 9 our relevant policies are in the public domain. 
 
I have decided that the remainder of the information we hold is excepted from disclosure 
under regulation 12(4)(e) of the Environmental Information Regulations, Internal 
Communications. The reasons for applying this exception is set out in full at Annex 1 to 
this letter.  
 
If you are dissatisfied with the Welsh Government’s handling of your request, you can ask 
for an internal review within 40 working days of the date of this response.  Requests for an 
internal review should be addressed to the Welsh Government’s Freedom of Information 
Officer at:  
 
Information Rights Unit,  
Welsh Government,  
Cathays Park,  
Cardiff,  
CF10 3NQ  
 
or Email: Freedom.ofinformation@gov.wales 
 
Please remember to quote the ATISN reference number above.     
 
You also have the right to complain to the Information Commissioner.  The Information 
Commissioner can be contacted at:   
 
Information Commissioner’s Office,  
Wycliffe House,  
Water Lane,  
Wilmslow,  
Cheshire,  
SK9 5AF. 
 
However, please note that the Commissioner will not normally investigate a complaint until 
it has been through our own internal review process. 
 
 
 
Yours sincerely 
 
 

mailto:Freedom.ofinformation@gov.wales


 

 

Annex 1 
 
I have decided to withhold the following information:   
 

Information being withheld Section number and exemption name 

Advice to the Minister for Housing and 
Local Government 
 

Regulation 12(4)(e) of the 
Environmental Information Regulations, 
Internal Communications. 

Advice to the Minister for Environment, 
Energy and Rural Affairs 
 

Regulation 12(4)(e) of the 
Environmental Information Regulations, 
Internal Communications. 

 
 

 
This exception states (inter alia): 
 

… For the purposes of paragraph (1)(a), a public authority may refuse to disclose 
information to the extent that—  

(e) the request involves the disclosure of internal communications.. 
 
Information that Welsh Government holds that is captured by this request consists of 
advice to the Minister for Environment, Energy and Rural Affairs from officials and 
advice to the Minister for Housing and Local Government from officials. This advice 
is clearly internal communications.  
 
 
Regulation 12(4)(e) is qualified, which means that it is subject to a public interest 
test. This requires the Welsh Government to decide whether the public interest 
arguments in favour of withholding the information are sufficient to outweigh the 
public interest arguments in favour of disclosure. Our consideration of the public 
interest test is set out below. 
 
Public interest arguments in favour of disclosure 
 
There is a public interest in individuals being able to exercise their rights under 
legislation to enhance their understanding of the reasons for decisions or actions 
taken by a public body and in some cases challenge decisions affecting the lives of 
members of the public.  
 
There is an inherent public interest in ensuring that public authorities are transparent 
in the decisions they make in order to promote accountability and improve the quality 
of their decision making.  
 
The disclosure of the advice might enable the public to ascertain whether there was 
any incompatibility between the advice provided and the policy decisions that were 
taken and whether any advice which had been provided was followed.  
 
 
  



 

 

Public interest arguments in favour of withholding 
 
The advice being withheld contains advice to the Ministers in the exercise of their 
regulatory functions. The nature of this advice is to set before the Minister, in an 
open and candid fashion, available options and alternatives that inform the decisions 
of government. There is an element of public interest in preserving this safe space 
for officials to offer such advice, and where the expectation is that such advice will be 
released into the public domain, such advice might not, in future, be delivered in a 
free and candid fashion. 
 
This is particularly important when those decisions are potentially under public 
review by a Court, where the content of that advice may be scrutinised within that 
review process. Release ahead of that process could also prejudice the process 
itself. 
 
The information in the advice is currently a live issue inasmuch as it has been 
requested under a pre-action letter in accordance with the Pre-Action Protocol for 
Judicial Review. 
 
Guidance from the ICO on chilling effect arguments states, inter alia: 
 

54. Chilling effect arguments operate at various levels. If the issue in question 
is still live, arguments about a chilling effect on those ongoing internal 
discussions are likely to carry significant weight. Arguments about a chilling 
effect on closely related live discussions may also carry weight. However, 
once the relevant discussions have finished, the arguments become more and 
more speculative as time passes. It will be harder to make convincing 
arguments about a generalised chilling effect on all future discussions. For 
example, see DfES v Information Commissioner and the Evening Standard 
(EA/2006/0006, 19 February 2007), and Scotland Office v Information 
Commissioner (EA/2007/0128, 5 August 2008) at para 71.  
 

 
It is important that Government can obtain whatever advice it considers necessary in 
order to ensure that any decision that is ultimately taken is one that has been the 
subject of the most careful consideration. In a governmental context it is crucially 
important to the democratic process that Ministers and officials should have a free 
space in which to seek advice, without fear of public scrutiny of that advice ahead of 
the statutory process for such scrutiny. 
 
In weighing up the arguments for and against disclosure, the Welsh Government 
considers that the public interest arguments in favour of withholding the information 
clearly outweigh those in favour of disclosure, although we also accept that this is a 
time limited case, and that the public interest would need to be re-assessed when 
the matter is no longer live.  
 


