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6 FOREWORD

FOREWORD

Our task was to review the operation of the justice system in Wales and to
make recommendations for its long-term future. This required us to examine
a range of issues given that the provision of justice by the state is one of its
basic duties.

Wales has a long and distinctive history of placing justice at the centre of

its culture and society. Our enquiry therefore centred on whether it met the
needs of the people of Wales, particularly those disadvantaged for reasons
such as severe economic deprivation or being the victim of crime. Our aim
was to assess whether the justice system as it currently operates in Wales

is fair and just and makes a contribution to economic prosperity. With this in
mind our report sets out what we found and makes recommendations focused
on this objective.

We have worked as a team, both as Commissioners and with our Secretariat.
As Commissioners we all have different experiences of the justice system.
Those differences enabled each of us to examine the whole system in

depth and question each others’ views on every aspect of it. Working with
the Secretariat, we subjected the evidence to careful analysis. We reached
unanimous conclusions on our findings and recommendations following
thorough discussion and debate. | would like to express my gratitude to each
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FOREWORD 7

of the Commissioners for the dedication and time they have given, and to
each of the members of the Secretariat for the way in which they have worked
so hard and closely with us during the period of our enquiry.

We owe an immense debt of gratitude to the many people who provided
detailed and penetrating submissions, to those who gave oral evidence and
answered our detailed questions, and to a small number of individuals who
provided us with expert help during the final stages of our work. This has
enabled us to write an evidence-based report informed solely by what we
found and by what we consider is in the overwhelming interests of the people
of Wales.

We address our report to the Welsh Government. It has been our privilege

to be given the opportunity by the Welsh Government to undertake this task.
We hope that we have discharged the heavy responsibility placed on us. The
evidence we obtained about the current justice system in Wales is presented
in an unvarnished manner. Our recommendations, radical though some need
to be, will give the people of Wales a better means of achieving a system
which provides access to justice, can be trusted to deliver justice and puts
justice again at the heart of their nation and its prosperity.
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8 EXECUTIVE SUMMARY

EXECUTIVE
SUMMARY

Our overall conclusions

1. The Commission’s task has been to review for the first time in over 200
years the operation of the justice system in Wales and set a long-term
vision for its future. We have unanimously concluded that the people
of Wales are being let down by the system in its current state. Major
reform is needed to the justice system and to the current scheme of
devolution. We have reached a unanimous set of conclusions and
recommendations which when implemented would deliver justice in
Wales for the people of Wales.

2. Justice should be at the heart of government. Policy and spending
on justice should be aligned with other policies, particularly those
which are devolved to Wales, such as health, education and social
welfare. Under the current scheme of devolution there is no properly
joined up or integrated approach, as justice remains controlled by the
Westminster Government. Consequently, the people of Wales do not
have the benefit which the people of Scotland, Northern Ireland and
England enjoy by justice being an integral part of overall policy making.
There is no rational basis for Wales to be treated differently, particularly
as Wales has its own long legal tradition.

3. The reductions in the justice budget made by the Westminster
Government since 2010 have been amongst the most severe of all
departmental budget cuts. The impact on Wales has been significant as
the interests of Wales have not been at the forefront of the Westminster
Government’s policy decisions. The Welsh Government has used its own
money, in addition to permitting rises in council tax, to try and mitigate
the damaging effects of these policies. The result is that almost 40% of
the total funding is actually contributed in Wales. This is above other tax
revenue that is raised from Wales and then allocated by the Westminster
Government to Wales. This position is unsustainable when the Welsh
Government has so little say in justice policy and overall spending.
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EXECUTIVE SUMMARY 9

4. Justice should be determined and delivered in Wales so that it aligns
with its distinct and developing social, health and education policy
and services and the growing body of Welsh law. Policy would be
developed and funding allocated to meet the needs of and provide
greater benefit for the people of Wales.

5. Our conclusions were reached after consideration of over 200 written
submissions from individuals, institutions and organisations; oral
evidence from 150 witnesses from across the whole spectrum of the
justice system — from those representing victims of crime to those
making laws; previous justice reports specific to Wales and reports
on the justice system in England and Wales as a whole; and further
research commissioned to coincide with our work. The experiences of
members of the public from a diverse range of backgrounds in over 80
meetings and events reinforced these conclusions.

6. To set our review in context, we looked beyond Wales, visiting
Scotland, Northern Ireland and major English cities. We learnt from
policy and practice in several European and overseas countries. We
are satisfied that the determination of justice policy and its delivery in
Wales would, with good leadership and proper accountability, provide
a much better system of justice focused on the needs of the people of
Wales. This would make a significant contribution to a more just, fair and
prosperous Wales.
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EXECUTIVE SUMMARY

Our findings about the current system

7.

We summarise below our detailed findings on the current state of the
justice system.

Access to justice

8.

The significant cuts to legal aid made in 2012 have hit Wales hard.
Proper access to justice is not available with the consequent threat to
the Rule of Law. This has resulted in:

. ‘advice deserts’ in rural and post-industrial areas where people
struggle to receive legal advice,

. a serious risk to the sustainability of legal practice elsewhere,
especially in traditional ‘high street’ legal services; and

. increasing numbers of people representing themselves in courts

and tribunals with a consequential adverse impact on outcomes
and the efficient use of court resources.

The Westminster Government is responsible for the policy and delivery
of legal aid. However, its policies have not been designed to meet

the needs of the people of Wales. The Welsh Government has had to
spend its own funds on advice services but this has not succeeded in
bridging the gap caused by the cuts to legal aid. Whilst lawyers and
others have provided pro bono help and advice, these efforts are
insufficient to offset the impact of the significant reductions in legal aid.
If, on the other hand, policy were determined and delivered in Wales,
there would be overall coordination of the provision of legal aid and
advice services to meet the identified needs of people in Wales.

Criminal Justice

10.

In criminal justice there is no overall alignment of policy and spending
which is essential if the criminal justice system is to be effective in
reducing crime and promoting rehabilitation. Instead the arrangements
for coordination between devolved and non-devolved bodies are
overly complex, are expensive and do not provide transparent
accountability for effective performance.
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1.

12.

The evidence we received showed that:

. despite improvement to the way in which victims are
treated, much more needs to be done to include them in
the justice system;

. unlike in England, the number of police officers in Wales has not
reduced because the Welsh Government has provided further
funds and allowed council tax rises to provide extra funds;

. the approach to those with mental health issues is not properly
addressed within the criminal justice system;
. a significantly greater proportion of the spending on justice

is now on prisons rather than crime reduction. Wales has one
of the highest, if not the highest, prison populations per head
in Western Europe, even though the evidence is that robust
community sentences achieve better outcomes in many cases;

. for a series of complex reasons, the number of criminal cases
prosecuted has fallen since 2013;

. there is a lack of facilities for women offenders in Wales;

. Black, Asian and Minority Ethnic people are over represented as
offenders within the criminal justice system;

. in common with England, there are high levels of self-harm and
serious assaults in Welsh prisons; and

. the current devolution scheme has created problems in terms

of providing health services for prisoners, as well as other
services such as housing which are necessary for rehabilitation
on release.

A positive development, but one which would be more effective and
sustainable if there were policy and delivery alignment, is the joint
working between the police and Public Health Wales to address the
consequences of Adverse Childhood Experiences. An approach
focused on the experiences of children and young people has also
informed work to reduce the numbers of first-time entrants into the
youth justice system.
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EXECUTIVE SUMMARY

Family justice

13.

14.

Family justice is another area where there is a complex division
between the responsibilities of the Welsh Government and the
Westminster Government. There has been an unsustainably high
increase in the number of children being taken into care in Wales, with
significant variations between local authorities. Often it is not in the best
interests of the child to be taken into care as the consequences to the
child and society can be disadvantageous.

The costs to local authorities and the justice system are also significant.
Funds would be much better spent on support for children and

their families to prevent problems arising. We welcome the Welsh
Government’s recent initiative to hold local authorities to account for
reducing the number of children in care, those placed out of county
and those removed from parents with a learning disability. However,
significant further action to tackle this issue is essential in both the short
and longer term.

Civil and administrative justice

15.

16.

17.

Justice should be delivered efficiently, effectively and at a proportionate
cost. This is not the current position in civil and administrative justice. In
addition to a lack of legal aid, people with civil disputes are faced with high
fees which deter many from pursuing a court case. Resolving a dispute is
complex for many reasons, including the lack of coordination between the
courts, tribunals and different forms of alternative dispute resolution.

The proportion of challenges to decisions made by Welsh public
authorities that are heard in Wales is low. The one element of justice
administration which is devolved - the Welsh tribunals - needs to be
seen to be fully independent from the Welsh Government and also
needs a closer relationship with other bodies that review administrative
decisions in Wales. The Welsh tribunals have been under-used as a
means of enforcing Welsh legislation.

Court and tribunal closures have left people in many parts of rural and
post-industrial Wales facing long and difficult journeys to their nearest
court. This is compounded by the low use of remote access facilities.

The advantages of digital technology have not yet been fully realised
in Wales.
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Knowledge and innovation

18.

19.

Although parts of the legal professions in Wales are strong and
competitive, opportunities to strengthen the legal sector more broadly
have been missed. There is a need for a stronger focus from the Welsh
Government and better coordination within the professions. South
Wales should be promoted as a legal centre and the needs of rural and
post industrial areas of Wales should be approached by a clear strategy.

Greater focus is needed in law schools on ‘law tech’, which is crucial
for the success of the legal professions in Wales. A Law Council should
be established to promote the interests of legal education and the
awareness of Welsh law.

Welsh language

20.

The current justice system does not consistently treat the Welsh
language on a basis of equality with the English language. There

are too many gaps in the provision and too much dependence on

the goodwill of individuals rather than establishing bilingual systems.
Coroners in Wales cannot issue documents in Welsh. There is a lack of
teaching materials on Welsh law and in the medium of Welsh.

Immediate action to be taken

21.

22.

Whilst there are areas of good practice across the justice system which
can be built on, serious failings must be addressed. Some significant
steps can be taken immediately to achieve the long-term vision we
have identified.

In the first instance, a clearer focus on justice in the Welsh Government
is needed, including:

. coordinated leadership, through a single Minister or Deputy
Minister in the Welsh Government with oversight of all
justice matters;

. closer liaison between the Welsh Government and the judiciary
on proposed legislation, as well as on work to improve
outcomes for children at risk of being taken into care; and
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EXECUTIVE SUMMARY

23.

24.

given the importance of the legal sector to the Welsh
economy and the potentially greater economic contribution
the sector could make, a collective drive to promote the
sector in Wales and to attract new businesses offering
technology-based services.

Further changes should be taken forward without delay to improve both
access to justice and outcomes, including:

establishing problem-solving criminal courts and Family Drug
and Alcohol Courts in Wales;

improving access to digital court services;

proceeding urgently to establish alternatives to custody for
women across Wales; and

providing specific justice data for Wales, including at local
authority level.

Such changes would need the support of the Ministry of Justice. We
hope that this would be forthcoming for the benefit of the people
of Wales.

The current arrangements for oversight and coordination of justice in
Wales are overly complex and should be streamlined and improved. We
recommend that:

the large All Wales Criminal Justice Board should be replaced
with a streamlined and strategic Wales Criminal Justice Board,
and that it should report on progress to the Assembly;

the role of the Family Justice Network for Wales should be
strengthened,

an independent board should be established to give strategic
direction for funding both legal aid and third sector advice; and
there should be an independent board to oversee
developments in civil and administrative justice and to promote
greater coordination between the work of ombudsmen, those
providing alternative forms of dispute resolution, and courts
and tribunals.
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25.

26.

The judiciary should:

. provide a consistent leadership role in Wales and closer
interaction with the Assembly and the Welsh Government; and
. consider greater use of intensive alternatives to custody and

of a problem-solving approach in criminal and family justice
when appropriate.

Wales should be put in a similar position to Scotland and Northern
Ireland regarding the appointment of a judge to the Supreme Court.

The long-term vision for the future of justice in Wales

27.

28.

Although essential for the immediate future, the steps outlined above
will not amount to a sustainable medium or long-term solution. The
fundamental problem lies in the split between two governments and
two legislatures of responsibilities for justice on the one hand and
social, health, education and economic development policies on the
other. This results in:

. an inability to allocate spending in a coordinated manner;
. a lack of accountability;
. a level of complexity which is wasteful of resources;
. failure to develop and implement a coherent set of
overall policies;
. a lack of innovation directed to the needs of the people
of Wales; and
. serious disadvantages to the people of Wales which people in

England, Scotland and Northern Ireland do not experience.

We considered whether executive devolution, giving executive powers
to the Welsh Government while leaving primary legislative powers with
the Westminster Parliament, would provide a solution. We concluded it
would not. Coherent policies cannot be devised, delivered, reviewed
and amended without control over policy, the allocation of resources
and legislation.
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EXECUTIVE SUMMARY

29.

30.

31.

32.

Only full legislative devolution, combined with executive powers, will
overcome the obstacles of the current devolution scheme. It will:

enable the proper alignment of justice policy and spending with
social, health, education and economic development policies in
Wales, to underpin practical long-term solutions;

place justice at the heart of government;

enable clearer and improved accountability;

enable advantage to be taken of Wales’ size and ability to
innovate, for example by integrating legal aid and third sector
advice, bringing health and justice resources together to tackle
drug abuse, and providing better means of dispute resolution
through ombudsmen services; and

strengthen the constitution of the UK.

For full legislative devolution to succeed, it will require a full transfer
of the funding for the justice system and must be accompanied by the
development in Wales of capacity, capability and leadership.

The law applicable in Wales should be formally identified as the law of
Wales, distinct from the law of England, for the following reasons:

the Assembly has passed distinctive legislation which has
incorporated international principles of human rights and
sustainable development and established new public roles
to promote those rights, including the rights of children, older
people and future generations;

further divergence between Welsh law and English law is
inevitable as the Assembly passes further laws; and

it is confusing that Welsh law and English law are held to be
part of a single legal system, in contrast with Scottish law and
Northern Irish law.

The present system under which the legal professions practise and
are regulated should continue on an England and Wales basis as this
is consistent with an open, competitive and innovative approach to the
provision of legal services.
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33. Specifically, we recommend that:

. the Assembly should be empowered to establish a separate
judiciary up to the level of the Court of Appeal;

. the administration of justice in Wales should be unified and
organised on the same basis as courts and tribunals in Scotland;

. the Welsh Government and the Assembly should determine a

court, tribunal and overall dispute resolution system which
enables access to justice at an affordable cost and at suitable
locations; and

. matters of governance and inspection of police, prisons and
probation, along with other aspects of the justice infrastructure,
should be determined in Wales.

34. The independence of the institutions of justice must be maintained. This
would apply to the judiciary, the prosecution authorities and the police.

Implementation

35. The Welsh Government should begin the process of reform
immediately. The Assembly should monitor and review progress. The
cooperation of the Westminster Government will be needed and,
subsequently, legislation by the Westminster Parliament.

Justice in Wales for the people of Wales

36. The people of Wales both need and deserve a better system. Justice is
not an island and should be truly integrated into policies for a just, fair
and prosperous Wales.

The COMMISSION 02 JUSTICE in WALES Report



18

LIST OF RECOMMENDATIONS

LIST OF
RECOMMENDATIONS

Chapter 3: Information, advice and assistance

The funding for legal aid and for the third sector providing advice and
assistance should be brought together in Wales to form a single fund
under the strategic direction of an independent body'.

Support Through Court should be expanded so that there is availability
at courts and tribunals across Wales?.

Criminal legal aid policy and delivery should be designed in Wales
to meet needs across Wales and based on the approaches to public
defender schemes adopted by the Nordic nations®.

Chapter 4: Criminal justice: reducing crime and

promoting rehabilitation

4, A new Wales Criminal Justice Board should be created. It should set
an overall criminal justice strategy for Wales and provide the means
for accountability within Wales for the delivery of that overall
strategic approach®.

5. The Wales Criminal Justice Board should have responsibility for
ensuring the rights of victims are respected and there is proper delivery
of services to victims®.

6. Each of the police, Crown Prosecution Service, the judiciary and HM
Prison and Probation Service should publish a strategy in respect of
Black, Asian and Minority Ethnic people in Wales and report annually on
the strategy to the Assembly®.

1 Lara 3.66.

2 Lara 3.66.

3 Para 3.84.2.

4 Para 4.31.

5 Para 4.56.

6 Para 4.76.
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LIST OF RECOMMENDATIONS 19

10.

1"

12.

13.

14.

The Welsh Government and the Home Office should agree long-term
arrangements for police apprenticeship funding which do not disadvantage
Welsh police forces compared to their English counterparts’.

Policing and crime reduction policy, including drug abuse and mental
health related issues, should be determined in Wales so that it is
aligned and integrated with Welsh health, education and social policy®.

Problem-solving courts should be established in Wales along the
Northern Ireland model°.

Building on the reducing numbers of children and young people in
custody and those entering the criminal justice system, youth justice
policy should be determined and delivered in Wales™.

The age of criminal responsibility should be raised to at least 12 years
old in Wales".

The basic design principles for probation set out in the 2018 annual
report of the then Chief Inspector of Probation should be applied to
the design of the new integrated National Probation Service of Wales
and the outcomes should be strictly measured on a regular basis and
be made public®.

The comprehensive network of services and centres as alternatives to
custody for women in Wales must be established rapidly and sustained
over timeP.

Sentencing policy and the delivery of integrated offender management
and rehabilitation should be determined in Wales so that it is an integral
part of and aligned with Welsh health, education and social policy™.

Para 4.131.
Para 4.146.
Para 4.178.
Para 4.194.

Para 4.290.

The COMMISSION 02 JUSTICE in WALES Report
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15. Anintegrated and whole system approach to offender management
should be established with a single rehabilitative strategy in Wales
that is underpinned by a strong evidence base, accurate data, clear
governance and accountability arrangements, coherent action plans, a
realistic timetable and resources realigned accordingly'™.

16. Intensive alternatives to custody should be developed as soon as
possible in Wales. They should have judicial oversight and be
formally evaluated®.

17. Needs assessments of Welsh offenders should be conducted and
collated to identify by volume and character the range of interventions
required in both prisons and the community and to ensure that they are
sequenced properly for optimal effect”.

18. Administering the sentences of the court should be the responsibility
of a single public sector body in Wales and the core function of that
body should be managing offenders and promoting rehabilitation to
reduce reoffending®.

19.  There should be an integrated approach in Wales to improve
leadership and provision of mental health services including support
for front line services to enable them to respond better to individuals
with mental health needs®™.

Chapter 5: Civil justice

20. Digital court services and other dispute resolution services that are
being developed and introduced must be fully accessible to people
throughout Wales and free assistance must be available to help
individuals use them?°.

21.  Dispute resolution before courts, tribunals, alternative dispute
resolution and ombudsmen, as well as dispute resolution in respect
of administrative law, should be promoted and coordinated in Wales
through a body chaired by a senior judge?'.

15 Para 4.290.
16 Para 4.290.
17 Para 4.290.
18 Para 4.290.
19 Para 4.290.
20 Para 5.22.

21 Para 5.55.
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22.

23.

Courts and tribunals which determine disputes in both civil and
administrative law should be under one unified system in Wales??.

The feasibility of a low cost and effective resolution method for civil
disputes through the use of a comprehensive ombudsmen scheme,
taking into account the online court, should be examined in Wales?.

Chapter 6: Administrative justice and coroners

24.

25.

26.

27.

28.

29.

It should be compulsory under the Civil Procedure Rules for cases
against Welsh public bodies which challenge the lawfulness of their
decisions to be issued and heard in Wales?*.

All public bodies, ombudsmen and other tribunals which have been
established under Welsh law or by the Welsh Government, which make
judicial or quasi-judicial decisions, and are not currently subject to the
supervision of the President of Welsh Tribunals, should be brought
under the supervision of the President?®.

The Administrative Court should have the power to stay court
proceedings whilst the Public Services Ombudsman for Wales
investigates a complaint. The Ombudsman should have the power to
refer a point of law to the Court?®.

The Welsh Tribunals Unit should have structural independence and the
Welsh tribunals should be used for dispute resolution relating to future
Welsh legislation?’.

The recommendations for coordinating and rationalisation made for civil
justice should also be applied to administrative justice?®.

Challenges relating to inquests into all deaths in Wales should be
issued and heard in Wales®.

22
23

25
26
27
28
29

The COMMISSION 02 JUSTICE in WALES Report



22 LIST OF RECOMMENDATIONS

30. There should be a distinct organisation for coroner services in Wales
with funding available on an all Wales basis to ensure that uniform
standards and services are applied®.

Chapter 7: Family justice: children

31. The law relating to children and family justice in Wales should be
brought together in one coherent legal system aligned with functions in
relation to health, education and welfare?.

32. Pending further research and the development of a long-term
strategy, an all Wales approach to family justice should be developed
and led in Wales through the Family Justice Network for Wales and the
Local Family Justice Boards. The approach should be followed by all
local authorities for dealing with child protection referrals with the
objective of avoiding care proceedings when family support would
be more appropriate®.

33. It should be a matter of routine practice prior to the first hearing in care
proceedings to examine the feasibility of problem-solving and the form
it might take, with a view to finding what steps short of taking a child
into care can be putin place®.

34. The voice of the child should be heard at every stage of
the proceedings®.

35. Family Drug and Alcohol Courts should be established in Wales®®.

36. There should be vigorous support for a programme of research to
underpin reform of Welsh family justice and associated preventative
services. The overarching aim should be the reduction in the numbers
of children taken into care and the provision of far better evidence of
the impacts of intervention on family life®°.

30 Para 6.74.

31 Para 7.20.

32 Para 7.107.
33 Para 7.107.
34 Para 7.107.
35 Para 7.107.
36 Para 7.111.
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37.

38.

A carefully thought through long-term policy for reducing the numbers
of children taken into care should be developed after the conclusions
of the research and then implemented?’.

Legal advice should be available to each parent in private family law
disputes prior to the commencement of proceedings up to a maximum
fixed amount in each case®.

Chapter 8: Delivering justice: locality and structure

39.

A strategy for Wales for provision of proper physical and digital access
to justice before the courts, tribunals and other forms of dispute
resolution should be drawn up and determined in Wales based on the
needs of the people of Wales®°.

Chapter 9: The legal sector and the economy of Wales

40.

4.

42.

43.

The Welsh Government should, in close consultation with the legal
professions, provide fully funded legal apprenticeships to enable
people to qualify as legal professionals in Wales*’.

There should be greater transparency about the level and distribution
of expenditure on external legal services by the Welsh Government,
each Welsh local authority and all other public bodies in Wales. The
procurement of barristers’ services should be reformed to help build
the capacity of the Bar in Wales®'.

The Welsh Government should develop and implement as soon as
possible our proposed strategy to reinvigorate the rural and post-
industrial legal sector in Wales*.

The Welsh Government should provide strong support for investment
in technology, especially in post-industrial and rural Wales*:.
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44, The Welsh Government must provide clear leadership and support for
the legal services sector. This should be targeted, user-friendly, flexible
and attractive to potential inward investors especially with establishing
a technology-based nearshoring centre as an objective*.

45. The Welsh Government, legal professionals in Wales, the Law Society,
the Bar Council, other professional bodies and academia should work
in partnership. They should develop and promote the capabilities of the
legal sector, promote South Wales as a legal centre and increase the
export of legal services*.

Chapter 10: Knowledge, skills and innovation

46. Welsh law schools must reassess their undergraduate programmes
to take advantage of the scope for comparative studies and
transferable qualifications*.

47. Law tech must be taught to all students and the professions
across Wales®.

48. All university and college education providers in Wales should teach
Welsh law as part of the ordinary undergraduate syllabus and work
together to produce the necessary materials*.

49. The place of Welsh law and the distinctiveness of the law in Wales
should be properly reflected in professional and continuing legal
education and training®.

50. Wales specific data should be collected and published on a sufficient
scale to enable disaggregation, with a view to proper evidence-based
policy development and as a basis for research®°.

51. The Welsh Government should lead the development and
implementation of an action plan to promote and support public legal
education, particularly for children and young people®'.

44 Para 9.89.

45 Para 9.92

46 Para 10.30.
47 Para 10.35.
48 Para 10.44.
49 Para 10.44.
50 Para 10.48
51 Para 10.53
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Chapter 11: The Welsh language

52.

53.

54.

55.

56.

57.

All justice bodies should be subject to the Welsh Language
Measure 2011°2.

The Bar, CILEx and the Law Society should provide courses on using
Welsh in the workplace, similar to those used by the Judicial College®®.

Digital services that are being introduced must be accessible, free help
must be available and all must be available in Welsh at the same time
as the English version®*.

Professional legal education for those wishing to practise in Wales must
be available in the Welsh language with the phased introduction of the
availability of all professional examinations in Welsh®®.

Welsh law schools must collaborate on Welsh medium legal education,
especially as regards the provision of teaching materials®®.

All coroner services should be available in the Welsh language®’.

Chapter 12: Governance, the law of Wales and the judiciary

Recommendations on devolution of justice

58.

59.

There should be legislative devolution of justice. Restrictions and
reservations governing the Assembly’s power to legislate on all forms of
justice, including policing and offender management and rehabilitation,
should be removed, so that it corresponds more closely with the
position of the Northern Ireland Assembly and the Scottish Parliament®®,

In tandem with the removal of reservations and restrictions on the
Assembly’s powers, responsibility for executive functions in relation to
justice in Wales should be transferred to the Welsh Government®®.

52
53
54
55
56

58
59
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60.

Devolution of justice must be accompanied by a full transfer of financial
resources, including all identifiable administrative and capital resources
relating to Wales®®.

Recommendations to be implemented under the current scheme
of devolution

61.

62.

63.

64.

65.

66.

67.

Clear and accountable leadership on justice in the Welsh Government
must be established under the current scheme of devolution®'.

The Assembly should take a more proactive role in appropriate scrutiny
of the operation of the justice system®.

The Welsh Government should address policy issues relating to justice
by using external experts who can report jointly with civil servants
to Ministers®?.

The Welsh Government and the legal sector should develop a joint
leadership programme®*.

A Law Council of Wales should be established to promote the interests
of legal education and the awareness of Welsh law, to ensure proper
provision of teaching the law in Welsh, and to assist students in their
education and training as future practitioners®®.

The organisation of the senior judiciary in Wales should be changed
to provide the necessary working relationships and leadership
within Wales®®,

Wales should be put in a similar position to Scotland and Northern
Ireland in the Supreme Court as regards the appointment of judges to
the Supreme Court®’.

Para 12.68.

Para 12.161.

The COMMISSION 072 JUSTICE in WALES Report



LIST OF RECOMMENDATIONS 27

Recommendations for implementation with legislative devolution

68.

69.

70.

7.

72.

73.

74.

75.

With legislative devolution, there must be a new Justice Department
in the Welsh Government led by a Cabinet Minister®®,

The office of Counsel General should continue as an office that

provides independent legal advice to the Welsh Government and
heads the Government Legal Service in Wales®.

Legislative devolution will require the establishment of a Justice
Committee in the Assembly’®.

Where there is overlap between the roles of local, regional and national
boards, committees and partnerships, they should be merged”'.

With legislative devolution, the governance arrangements for the police
should be re-examined’.

The law applicable in Wales should be formally identified as the law of
Wales, distinct from the law of England”.

The present system where legal practitioners can practise in
England and Wales and the legal professions are jointly regulated
should be continued’.

Legislation should provide for a High Court and a Court of Appeal of
Wales to be established by the Assembly’.

68

70
71
72
73

75
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76. With legislative devolution, a Welsh Courts and Tribunals Service should
be developed from the base of a Welsh Tribunals Unit reformed on the
model of the Scottish Courts and Tribunals Service’®.

77. With legislative devolution, the Welsh Government will need to review,
and keep under continuing review, the justice infrastructure for Wales””.

Action to be taken now by the Welsh Government and the Assembly

78. The Welsh Government should begin the process of reform by
listing the recommendations it will seek to implement whilst the
current scheme of devolution continues. The Assembly should make
arrangements to monitor and review the process of reform’e.

76 Para 12.165.
77 Para 12.176.
78 Para 12.187
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1. Our terms of reference

1.1 The Commission on Justice in Wales is an independent commission
appointed by the Welsh Government in December 2017, with the
following terms of reference:’®

To review the operation of the justice system in Wales and set a
long-term vision for its future, with a view to:

. promoting better outcomes in terms of access to justice,
reducing crime and promoting rehabilitation;
. ensuring that the jurisdictional arrangements and legal

education address and reflect the role of justice in the
governance and prosperity of Wales as well as the distinct
issues that arise in Wales; and

. promoting the strength and sustainability of the Welsh
legal services sector and maximising its contribution to the
prosperity of Wales.

1.2 Our review under these terms of reference is the first review of the
operation of the justice system in Wales for at least 200 years. Since
1997, when the people of Wales voted for a National Assembly for
Wales (the Assembly), there has been a succession of reforms and
reviews of governance and powers in Wales. Independent commissions
have played a significant part in informing and shaping these reforms.
Notably, in 2004, the Richard Commission®® conducted a broad and
deep analysis of the then devolution scheme in Wales. It led to the
formal separation of the Assembly, which was constituted as a single
corporate body by the Government of Wales Act 1998, into an executive
and a legislature and paved the way for an extension of the Assembly’s
legislative powers. However, although it dealt with the legislature and
the executive, it did not deal with the third branch of government usually
found in any democratically governed nation — the judiciary. In 201,
the Silk Commission®, established by the UK Government, reviewed
the financial and constitutional arrangements in Wales. Its the second
part of its report, published in March 2014, made recommendations on
the extent of the Assembly’s legislative powers, including in relation to
policing and justice; we consider this at paragraph 2.24.

79 The Commission on Justice in Wales (2018) Terms of reference.
80 Richard Commission (2004) Final Report.
81 Silk Commission (2011) Empowerment and Responsibility: Financial Powers to Strengthen Wales
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2.

1.3

1.4

1.5

Guiding principles to our approach

In our call for evidence®?, we identified principles as the basis for our
recommendations. They are listed in Appendix C.

Consistently with our call for evidence, our approach to the evaluation
of the evidence did not commence by examining constitutional

principles. Rather our approach has been to address the following
principal factors, which are set out fully in paragraph 12.3:

1.4.1 Justice is at the heart of any system of democratic
government of a nation.
1.4.2 The needs of the people of Wales must be met.

1.4.3 A whole system approach with alignment of justice with
other policies should be adopted.

1.4.4 Funding and resources must be related to the whole
system approach.

145 Leadership, capacity, capability and confidence are essential
to delivering justice.

1.4.6 Advantage must be taken of Wales’ relatively small size.
1.4.7 There must be clear and easy to understand accountability.
1.4.8 A long-term and sustainable approach must be taken.

1.4.9 Governance and devolution schemes must strengthen the
constitution of the UK.

Throughout, we have sought to have regard to how the justice system
impacts differently on people depending on their characteristics and
circumstances, and whether these differences in outcomes are fair.

82

Commission for Justice in Wales (2017) Call for Evidence.
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1.6 By far the greater part of our report considers justice in Wales within
its wider social, economic, geographic and cultural context and the
particular legislative and constitutional context of Wales. We seek to
identify where the people of Wales are not well served by the current
system and to map out the changes required to arrive at better,
sustainable solutions.

17 Following our examination of the changes that we recommend be
made in respect of each aspect of justice, we examined governance,
devolution and constitutional principles to see what we should
recommend as to the scheme of devolution. We tested our views
primarily by asking what will best deliver the changes needed for
the benefit of the people of Wales and how the responsibility for
justice policy and delivery can be made clear to enable the public to
understand who is responsible and hold them to account.

1.8 The conclusions and the recommendations we have reached
are unanimous.

3. The Rule of Law

1.9 The justice system underpins the Rule of Law, a term most often
used by lawyers and those interested in the constitution. Its meaning,
importance and relevance may not be readily apparent to the
overwhelming majority of citizens®, who may see the Rule of Law
as something remote from their day to day lives. Our aim underlying
the entire report is to make the Rule of Law through access to justice
relevant to everyone as the means by which the right to just, equal and
fair treatment in all aspects of life is realised and Wales as a nation is
just, fair and prosperous.

110 The Rule of Law has never been better explained than by Lord Bingham
of Cornhill®*, the former Lord Chief Justice and Senior Law Lord, in his
last book. He analysed its key principles®®:

83 R (on the application of Unison) v Lord Chancellor [2017] UKSC 51, para 66, Lord Reed.
84 Cornhill in the Welsh county of Radnor
85 Bingham, T. (2011) The Rule of Law.
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m

1101

110.2

110.3

110.4

110.5

110.6

110.7

110.8

The law must be accessible and so far as possible intelligible,
clear and predictable.

Questions of legal right and liability should be resolved by
application of the law and not the exercise of discretion.

The laws of the land should apply equally to all, except
where objective differences justify differentiation.

Ministers and public officers at all levels must exercise the
powers conferred on them in good faith, fairly, for the
purpose for which the powers were conferred, without
exceeding the limits of such powers and not acting
unreasonably or arbitrarily.

The law must afford adequate protection of fundamental
human rights.

The law should provide access to justice, especially where
people cannot resolve inter-personal disputes themselves.

Courts and tribunal processes should be fair.

The state should comply with international law.

These principles also underlie our approach and recommendations.
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4. The provisions of Welsh law relating
to sustainability, future generations
and international standards on
fundamental rights

112 We have clearly had to take into account the divergence of some
aspects of law between Wales and England in areas such as children.
However, it had not been widely appreciated outside Wales until
2019% that there is a very different approach in Wales to embedding
in the making of policy and its delivery and decisions on particular
matters (a) principles relating to long-term considerations such as
sustainability and the environment and (b) the adoption of rights based
in international conventions.

113 The provisions of the Well-being of Future Generations (Wales) Act
2015% (the Future Generations Act) is the prime example of Wales
setting its own course for the benefit of its people by establishing
a long term vision and shared goals and ways of working for public
bodies in Wales. We consider this in greater detail in our chapter on
administrative justice at paragraphs 6.8 and following.

114 The different approach adopted by Wales to standards in international
conventions embodying basic rights is illustrated by the recognition of
the rights of the child®. This approach embodies one of the principles
of the Rule of Law identified by Lord Bingham that the law should
adequately protect fundamental human rights; it also aligns with our
view that fundamental rights should be seen as putting justice at the
heart of society and access to justice is essential to the safeguarding
of those rights. Welsh legislation creating Commissioners for children,
older people and the Welsh language, as well as a Future
Generations Commissioner, further illustrates the distinct emphasis
in Wales on promoting rights as part of a fair and just system of
public administration.

86 For exception, see Lord Young’s answers of 20 and 26 June in House of Lords which show acknowledgement of the divergent policy direction.
87 Well-being of Future Generations (Wales) Act 2015. Para 4.126, 6.8 et seq, 7.80, 10.50, 11.40, and 12.61 et seq.
88 Rights of Children and Young Persons (Wales) Measure 2011.
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5. The evidence we obtained

115

116

We approached our work with a commitment to base our
recommendations on the evidence. We began our work in December
2017. We were greatly assisted in formulating our approach by a round
table of experts on 26 January 2018 at the Wales Centre for Public
Policy, Cardiff®.

In summary:

1161

116.2

116.3

116.4

We issued a call for evidence in February 2018 and received
205 written submissions from individuals, institutions
and organisations®.

We followed this with a series of oral evidence sessions from
November 2018 to June 2019, during which we heard from

150 people with experience and expertise from across the
whole spectrum of the justice system and beyond - from those
representing victims of crime to those making laws”'.

We had meetings with leaders and professionals in the
justice and legal systems, in academia in each of the Welsh
universities (including visits to Bangor, Wrexham Glyndwr,
Aberystwyth and the Treforest campus of the University of
South Wales), in the third sector and in politics.

We received no evidence from UK Government Ministers,
though we met informally with them. The Secretary of State
for Wales wrote to us in May 2019 to say that he “did not
think it would be appropriate for UK Government Ministers or
officials to give evidence on reserved policy to a Commission
established by a devolved administration.” He explained

that “The Government of Wales Act 2017 provides a lasting
devolution settlement and followed a cross-party process and
political mandates under which justice remains a reserved
matter. The single legal jurisdiction between England and
Wales has been a key part of our constitution and the shared

89
90
91

Wales Centre for Public Policy.

Appendix D.
Appendix D.
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116.5

116.6

116.7

116.8

116.9

history of our nations for centuries. Sharing a jurisdiction has
allowed both nations to enjoy a flourishing, dynamic, and
internationally renowned legal system. It is also a key part of
the local economy where legal firms based in Wales attract a
significant portion of work from the City and elsewhere.”

We engaged with members of the public to hear their
experiences of the justice system in Wales and what they think
a better system would look like. By holding events in Butetown,
Pontypridd and Rhyl and attending others, such as Cymorth
Cymru’s May 2019 conference in Cardiff, we met people who
represent the diverse range of voices and experiences in
Wales. We listened to prisoners at Berwyn and Cardiff prisons.
We met students at Bangor University, Wrexham Glyndwr

and the University of South Wales at Treforest. We met also a
group of people with disabilities convened by Disability Wales,
representatives of women’s groups and a group of young
people who had been in care convened by Voices from Care.

The evidence we received at these sessions was vital as it
informed us of the experience of diverse people ‘at the sharp
end’ of the justice system.

We met David Lammy MP to discuss his review?? of the
treatment of and outcomes for Black, Asian and Minority
Ethnic (BAME) individuals in the criminal justice system.

Alongside this engagement, we ran an online survey from
20 August 2018 to 12 April 2019, asking for people’s views.
We received responses from a wide range of locations
and backgrounds®.

We have also used social media channels; Twitter, Facebook
and LinkedIn, in particular to engage with people not directly
involved in the justice system.

92 Lammy Review (2017) Final Report.
93 Commission on Justice in Wales (2019) Online Survey Findings.
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117 We wish to acknowledge the contribution of independent research
programmes which have coincided with our work.

1171 Research by the Wales Governance Centre at Cardiff
University into Justice and Jurisdiction, which was jointly
funded by the Economic and Social Research Council, the
Welsh Government and Cardiff University. We have benefitted
from reports on (1) Justice at the jagged edge in Wales®, (2)
International evidence on driving down imprisonment rates:
What Wales could be? °° (3) Public spending on the justice
system in Wales®® (4) The legal economy in Wales® and (5)
Fiscal implications of devolving justice®.

117.2 The Institute for Criminal Policy Research at Birkbeck,
University of London, conducted research funded by the
Nuffield Foundation entitled ‘Achieving Accessible Justice: A
study of the implications of vulnerability and the meaning of
participation in courts and tribunals’. As part of its research
over 60 observations of various court and tribunal hearings in
Cardiff and Newport were taken®.

117.3 Ongoing collaborative research at Aberystwyth, Bangor Cardiff
and Cardiff Metropolitan Universities funded by the Nuffield
Foundation into the accessibility of administrative justice in
Wales, which is scheduled to run until February 2020. We refer
to this work at paragraph 10.45.

118 We visited Scotland in May 2018 and Belfast in September 2018

and April 2019 to examine the ways in which justice policy is made

and justice is delivered. We heard from the most senior judiciary in

both countries, the Cabinet Secretary for Justice in Scotland and

representatives from the Justice Committees of the Scottish Parliament
and Northern Ireland Assembly, Scottish Ministers, senior government
officials in both administrations and those heading police, probation,
courts and prison services, as well as academics, third sector
organisations, barristers and law firms.

94 The jagged edge is the complex and sometimes interwoven issues at the interface between devolved and non devolved matters. See Jones, R and

Jones RW (2019) Justice at the Jagged Edge in Wles: 11.

95 Wales Governance Centre (2019) International evidence on driving down imprisonment rates:What wales could be?
96 Wales Governance Centre (2019) (2019) Public spending on the justice system in Wales.

97
98
99

Wales Governance Centre (2019) The legal economy in Wales.
Wales Governance Centre (2019) Fiscal implications of devolving justice.
Para 3.48.
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119

1.20

1.21

1.22

1.23

1.24

We visited London and Manchester to examine executive devolution
of policing, and Leeds, Manchester and Bristol to understand the
approach to legal services in those cities.

We had the benefit of an international seminar arranged by the Institute
for Criminal Policy Research™®. We were told of the changes made

to penal policy in Catalonia, Finland, Ireland, Latvia, the Netherlands,
Norway and Portugal with the benefit of evidence from experts from
those nations.

We have found it difficult to obtain disaggregated data for Wales.
Information is usually provided on an England and Wales basis. We are
grateful to the Home Office and the Ministry of Justice for all they have
done to disaggregate data (one example is Figure 4 at paragraph 3.11).
As we explain at paragraph 10.45 and following much more is required
by way of study and also as we say at paragraph 12.44 by way of
disaggregated data. The Welsh Government and the Ministry of Justice
have agreed to establish a small working group to consider the user
needs for Welsh justice data and how they could be met. No timescale
has been provided.

We are also grateful to the Home Office for the very considerable
amount of evidence they provided to us. We were told in April 2019
that all requests to UK Government Ministries and entities needed to go
through the Secretary of State for Wales. This caused significant delay
in our receiving the further evidence we sought.

We used video links, including Skype and Telepresence, to conduct
many of the oral evidence sessions and engagement events. We have
no doubt from our extensive experience that this is an effective method
of taking evidence and engaging with people, providing it is properly
supported and the equipment, bandwidth and connections are robust.

We are immensely grateful to all those who contributed their
knowledge, insights and evidence.

100

Institute for Criminal Policy Research. Birkbeck, University of London.
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6.

1.25

Other reports

As we mentioned at paragraph 1.2, issues relating to justice and
devolution were considered briefly by the Richard Commission and
in somewhat greater depth by the Silk Commission. There have been
other reports pertinent to our work which we have considered.

Other reports relating to the justice system in Wales

. The Advice Services Review March 2013, commissioned by the
Welsh Government™',

. Commission on Public Service Governance and Delivery
(Williams Commission), January 201412,

. David Hanson MP’s review of offender education in Wales'*?
published in March 2019.

. Wales Centre for Public Policy report on family justice in Wales
dated March 2019 and published in May 2019"“,

. The legal sector in Wales — a rapid review by Jomati Consultants
LLP, July 2019.

. The Independent Expert Advisory Group on Justice in Wales first

reported in July 2019.

101
102
103
104

Welsh Government (2013) Advice Services Review. Para 3.40.
Williams Commission (2014) Public Service Governance and Delivery. Para 4.135.

Hanson, D (2019) Reforming Outcomes: Prisoner Education in Wales. Para 2.31.3 and 11.21.
Wales Centre for Public Policy (2019) Analysis of Factors Contributing to High Rates of Care Para 7.26.
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1.26  There are independent reports relating to the justice system in England
and Wales as a whole which have informed our work, including in
particular those set out below.

Independent reports relating to the justice system in

England and Wales

. The Corston Report on vulnerable women in the criminal justice
system, published in March 2007'°°.

. The Lammy Review into the treatment of, and outcomes for
Black, Asian and Minority Ethnic individuals in the criminal justice
system, published in September 2017,

. The Care Crisis Review, led by the Family Rights Group,

June 2018,

. The Report by the Prison Reform Trust on domestic abuse
as a driver to women'’s offending, There’s a reason we're in
trouble, 201771°8,

. The Taylor review of the Youth Justice system, December 2018".

. The Leveson Review of efficiency in criminal proceedings,
January 2015,

. The Report of the Commission on Access to Justice chaired
by Lord Bach, September 2017 (established by the
Fabian Society)™.

. The Report of the Commission chaired by Lord Low CBE on
the Future of Advice and Legal Support, December 2012
(established by the Legal Action Group)™.

. The report of the Farmer Review, Importance of strengthening
prisoners’ family ties to prevent reoffending and reduce
intergenerational crime, August 2017"™.

. Report by Lord Laming for the Prison Reform Trust, 2016. In Care,
Out of Trouble™.

. National Audit Office Report, 2018, Early progress in
transforming courts and tribunals'™.

105 Corston, ] (2007) A review of women with particular vulnerabilities in the Criminal Justice system. Para 4.260.

106 op citn. 92. Para 4.57.

107 Family Rights Group (2018) Care Crisis Review. Para 7.62.

108 bttp:/lwww.prisonreformtrust.org.uk/Portals/O/Documents/Domestic_abuse_report final lo.pdf. Para 4.262.

109 Taylor, C (2016) Review of the Youth Justice System in England and Wales.

110 Leveson Review (2015) Review of Efficiency in Criminal Proceedings. Para 4.83 et seq.

111 Bach Commission (2017) 1he Right to Justice: 6. Para 3.54.

112 Low C ission (2012) Future of Advice and Legal Support. Para 5.50.

113 Farmer Review (2017) Importance of strengthening prisoners family ties to prevent reoffending and reduce intergenerational crime.

114 Lord Laming (2016) In Care, Out of Trouble.

115 National Audit Office (2018) Early progress in transforming courts and tribunals.
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1.27  Parliamentary Select Committees and Assembly Committees have
made important contributions which we also considered. Some are set
out below.

Parliamentary and Assembly Committees

. The Welsh Affairs Committee reported on prison provision in
Wales, in May 2019".

. The Justice Committee has conducted a number of inquiries
relevant to our work, including reports on access to justice
issues following courts and tribunals reforms; Prison Population
2022: Planning for the Future; Transforming Rehabilitation;
Criminal Legal Aid; and Young Adults in the Criminal
Justice system'.

. Justice Committee, 2009. Cutting crime: the case for justice
reinvestment report™.

. The Home Affairs Committee reported on Policing for the Future
(10th report, October 2018)™.

. The Public Accounts Committee has reported in the last two
years on mental health in prisons; on offender monitoring tags;
contracts for Community Rehabilitation Companies™?; reducing
modern slavery; transforming courts and tribunals; the financial
sustainability of police forces; transforming children’s services;
and Transforming Rehabilitation™". It reported on implementing
reforms to civil legal aid in 20152,

. The Health, Social Care and Sport Committee of the current
Assembly has undertaken inquiries into mental health in policing
and police custody; and the provision of health and social care
in the adult prison system'. Inquiries in the previous Assembly
included the powers of the Public Services Ombudsman for
Wales (prior to the Public Services Ombudsman Wales Act 2019);
and the establishment of a separate Welsh jurisdiction'*.

116 Welsh Affairs Committee (2019) Prison provision in Wales.

117 Justice Committee inquiries. Para 4.194, 4.253, 4.195, and 4.228 et seq. Ministry of Justice (2013) Transforming Rebabilitation: A Strategy
for Reform. Young adults in the criminal justice system; and youth custodial estate inquiry.

118 Justice Committee (2009) Cutting crime: the case for justice reinvestment.

119 Home Affairs Committee (2018) Policing for the future. Para 4.82.

120 Para 4.228 et seq.

121 Para 4.228.

122 Implementing reforms to civil legal aid Para 4.228.

123 OE034 Elin Jones: 2.

124 National Assembly for Wales (2012) Inquiry into the establishment of a separate Welsh jurisdiction. Para 6.52.
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1.28  We have sought to build on and take forward these reports, setting
them for the first time in the context of an overview of the justice
system in Wales as a whole and its role in creating a just, fair and
prosperous Wales.

1.29  Throughout the report, we use the following abbreviations:

Alternative Dispute Resolution (ADR)

Artificial Intelligence (Al)

Black, Asian And Minority Ethnic (BAME)

Children and Family Court Advisory and Support Service
(Cafcass)

Centre for Innovation and Entrepreneurship in Law (CIEL)
Crown Prosecution Service (CPS)

Family Drug and Alcohol Court (FDAC)

Her Majesty’s Courts and Tribunals Service (HMCTYS)

Her Majesty’s Prison and Probation Service (HMPPS)
Legal Aid, Sentencing and Punishment of Offenders

Act 2012 (LASPO)

National Probation Service (NPS)

Police and Crime Commissioners (PCCs)

Secure Anonymised Information Linkage (SAIL)
Solicitors Regulation Authority (SRA)

Solicitors Qualifying Examination (SQE)

We also refer to the Social Services and Well-being (Wales) Act 2015 as the
Social Services Act and the Wellbeing of Future Generations (Wales) Act 2015
as the Future Generations Act.
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Introduction

Our focus on justice in Wales and its contribution to developing a just,
fair and prosperous society must be seen in the context of Wales’ long-
established cultural, social and political history. Wales has its own long
history of law, but, in contrast to the position in Scotland, this is not well
known. In Part 1 of this Chapter, we consider the historic legal identity
of Wales and the development of the current scheme of devolution. In
Part 2, we explain the considerable overall complexity of the current
scheme of devolution. In Part 3, we explain the structure of the courts
and tribunal system in Wales. In Part 4, we consider the current finance
and resources for the justice system in Wales.

Part 1: The historic legal identity of Wales

1. The Welsh legal tradition

2.2

At times during the history of Wales, the law was made in Wales and
delivered by a Welsh court system; at times the law was partly English
law and partly Welsh law but administered by an English court system;
at times English law governed Wales but was administered by a Welsh
court system; and subsequently, until devolution, both the law and the
courts in Wales were English. Wales is once again developing its own
identifiable Welsh legislation, though as part of the law of England
and Wales; but the courts remain, as they have been for 190 years,
conjoined with those of England.

2. Welsh law and Welsh courts

2.3

It was during the reign of Hywel Dda, (d. ¢.950), that the native laws
of Wales were codified. By the standard of the day his laws were
considered just and good, with higher status enjoyed by women
than in most contemporary legal systems. These were Welsh laws,
administered by a Welsh legal system which was well-developed
and sophisticated'®, covering the law, procedure, judges™® and

125
126

Jenkins, ] (1986) The law of Hywel Dda.
The Laws set out very stringent requirements for judges; see The Justices’ Test Book. Book II1.
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2.4

2.5

2.6

administration’”’. The system of law was significantly different from
England at that time, but on a par with it and those of the other nations
of Europe. Welsh was the language of the law and with this came the
natural development of Welsh legal terminology.

The laws of Wales adapted over the centuries by applying the
principles which emerged with the development of Welsh law to meet
new situations. These laws provided an identity and focus of unity for
the people of Wales and also helped define them as a nation despite
there being no one ruler following Hywel’s death. This was the period
when Wales had its own laws and courts, and Welsh justice was an
integral part of Welsh life.

The incursions of the Norman barons into the South and West of Wales
and along the borders with England saw the first change in the system
with the introduction in the Marches of many different legal systems.
However, in the parts of Wales that had not been conquered, the law
continued as before. Magna Carta itself illustrates the complex position
by references to the different laws in operation across the nation —
Welsh, English and the Marches.

The conquering barons brought with them some of the laws of
England but in some cases also kept some of the laws of Wales. They
administered their Lordships as if they were their private domain, as
they had acquired them by right of conquest, including the right to
impose the death penalty. In some of the Lordships, the Lord would
employ the full panoply of the common law of England that was
developing, with no appeal to the King’s courts. In others, certain
aspects of the law depended on the nationality of the person; English
law applied to the English and Welsh law to the Welsh. In boroughs,
trading customs were adopted from communities with which they were
associated. For example, in Brecon the customs of Breteuil, a small
town in Normandy, were followed. Even though the royal writ did not
run in the Marches, the Statute of Westminster of 1275 provided that
English law should have effect in the Marches of Wales.

127

Watkin, T G (2007) The Legal History of Wales: 26-43.
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2.7

2.8

29

The conquest of Wales in 1282 by Edward | saw the imposition of direct
English royal control over the principalities of North Wales and South
Wales. The power of the King of England was reflected in both the laws
and delivery of justice in Wales as set out in the Statute of Rhuddlan of
1284 (also known as the Statute of Wales).

The Statute of Rhuddlan established the basic principles that were

to govern those conquered parts of Wales until 1535; the Marches
remained outside this system. The Statute established a new
administrative structure. Gwynedd was divided into the shires of
Caernarfon, Anglesey and Merionydd under the Justice of Snowdon;
Carmarthen and Cardigan were placed under the Justice of West
Wales. Flint was assigned to the jurisdiction of the Justice of Chester,
whilst Pembroke and Glamorgan had a status of their own. It was at this
time that the officers of the English shire system, sheriffs (who then held
courts), coroners and bailiffs, were introduced into those parts of Wales
directly under the control of the English King as well as Chanceries and
Exchequers. Although the criminal law was the law of England, much of
the civil, land and family law under which the Welsh lived was the law
of Wales as developed through custom and Welsh common law. For
example, the English system of the right of succession of the first-born
son was not part of Welsh law; instead, Welsh law continued under the
system where the inheritance of land was divided equally amongst the
male heirs.

Wales had a system where the judiciary, courts and processes were
modelled on those of England, but they administered and applied the
distinctive law of Wales in many important areas of law.

The COMMISSION 01 JUSTICE in WALES Report



CHAPTER 2: PAST AND PRESENT 47

3. Union and assimilation

210

2N

212

213

The Acts of Union of the reign of Henry VIII not only formally unified
England and Wales but applied royal power and English law to what
was described in the 1543 Act as the dominion, principality and country
of Wales. The Acts provided that:

2101 Welsh law and customs were abolished and extinguished; in
particular the Welsh laws of inheritance. Instead, English law
was to apply in Wales.

210.2  English was made the language of the courts and the use of
Welsh was effectively discouraged.

210.3 A new court system for Wales was established, including the
Courts of Great Sessions which was unigue to Wales.

As a result of the Acts of Union, Wales lost its distinct law. However,
its court system distinct from that of England continued through the
establishment of the Court of Great Sessions. Although different from
the English court system it applied only English law through the
English language.

The Courts of Great Sessions were organised into four circuits. Each
circuit had its own Attorney General and other law officers. From 1575,
Wales had eight part time judges at a time when there were only 12 full
time judges for the whole of England. The tenure of the judges was for
life. Appointments were much sought-after, as the judges were able to
continue practising, to sit in Parliament and were also well paid. Out of
the 217 judges appointed during the three centuries that the Courts of
Great Sessions operated, only 30 were native born Welshmen, though
others may have been of Welsh descent.

The Courts of Great Sessions were the subject of two Parliamentary
Select Committees in 1817 and 1820-21 and were given further
consideration as part of a Commission of Enquiry into the Superior
Courts of Common Law in 1829. Despite evidence suggesting that

most of the people of Wales were against the abolition of the Courts of
Great Sessions and that only one Welsh Member of Parliament spoke

in favour of it, the Great Sessions were abolished in 1830; the money
saved was used to provide three more judges for the courts of common
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law in England. It was only at this point that the administration of justice
in Wales became fully integrated with that of England. Wales was made
part of the circuit system, with two circuits, one in North Wales and
Chester and the other in South Wales. They were amalgamated into the
Wales and Chester Circuit in 1945.

4. Gradual recognition and administrative devolution

214

215

The first UK Parliament statute to apply only to Wales was enacted

in 1881: the Sunday Closing (Wales) Act. The Act required the

closure of all public houses in Wales on Sundays and was a formal
acknowledgement of the separate identity of Wales. This set a
precedent for future legislation, and during the 20th century Wales
slowly developed a very small body of distinct Welsh legislation.

The Welsh Courts Act 1942 repealed Henry VIII's earlier measures
prohibiting the use of Welsh, but it limited the use of Welsh to instances
where the speaker would have been disadvantaged by having to
speak English. It was not until the Welsh Language Act 1967 and the
Welsh Language Act 1993 that it was recognised that, in the conduct of
public business and the administration of justice, the English and Welsh
languages were to be treated on a basis of equality?®. In addition, until
the Welsh Language Act 1967, any reference to England in legislation
was deemed to include Wales'”.

The beginning of administrative devolution in Wales was the
establishment of the Welsh Board for Education in 1907. Throughout
the first part of the 20th century, Welsh Boards, Commissions or
departments within Ministries were established, including for health
and agriculture. In 1964, the office of Secretary of State for Wales was
created and in the following year this newly created Department, the
Welsh Office, took on responsibility for housing, local government,
planning and related matters. Over the years further functions
continued to be transferred to the Secretary of State for Wales,
including education and training, health, industrial development,
roads, tourism, the environment, agriculture and fisheries. None of the
functions in relation to justice was transferred; they were retained by
the Home Office and the then Lord Chancellor's Department (now the
Ministry of Justice)®°.

128
129

130

Para 11.7, Welsh Language Act 1993 (preamble).

In an Act in 1746 to enforce rates and duties on houses, windows and lights, it was declared that where “England” was only mentioned in an
Act of Parliament it was deemed to include Wales and Berwick upon Tuweed.

Lord Morris of Borth y Gest (2000) Lecture- Legal Wales: Its Modern Origins and Its Role After Devolution: National Identity, the Welsh.
Language and Parochialism, in Watkin, T (ed.) (2001) Legal Wales: Its Past, Its Future.
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216

In 1966, a Royal Commission chaired by Lord Beeching was established
to examine the court system in England and Wales. It had no Welsh
member. A draft report was prepared by October 1967; it proposed the
division of England and Wales into regions, with Wales being partitioned
between the northern and the western regions of England. In January
1969, members of the Royal Commission met representatives of the
Wales and Chester circuit to put their views on partitioning Wales. It
was only when the Royal Commissioners appreciated the outcry that
this would cause that this partition was abandoned. Following political
pressure by influential Welshmen™', the final report in September 1969
acknowledged that “the special circumstances in Wales are such that
the Circuit should be treated as a single unit and that it should be
administered from Cardiff".

5. Democratic devolution

217

218

In September 1997, the people of Wales voted for the establishment of
a National Assembly for Wales and democratic devolution. The current
scheme of devolution has evolved over four main phases™ which we
will describe in turn: (1) executive devolution under the Government of
Wales Act 1998; (2) separation of the legislature and executive; (3) the
giving of power to the Assembly to pass Acts; and (4) the change to a
reserved powers model.

Phase 1

The Government of Wales Act 1998 established the Assembly as

a single corporate body in the first phase of devolution™. Most of

the functions of the Secretary of State for Wales, as described in
paragraph 2.15, transferred to the Assembly. The Assembly therefore
had executive powers, including powers to make secondary legislation,
but it had no powers to make primary legislation. Since then the laws
made by the Assembly and the Welsh Ministers have been made in the
English and Welsh languages and both versions have been treated

as equal.

131
132
133
134

Lord Thomas of Cwmgiedd (2017) The Past and the Future of the Law in Wales.

Royal Commission Report (1969) Lord Beeching.

Torrance, D. (2018) ‘A process not an event”: Devolution in Wales, 1998-2018.

Rawlings, R (2003) Delineating Wales: Constitutional, Legal and Administrative Aspects of National Devolution.
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219

2.20

b)

2.21

2.22

The Scotland Act 1998 established the Scottish Parliament, with primary
legislative powers, and the Scottish Executive (now the Scottish
Government). The Northern Ireland Act 1998 also established a
devolved legislature with primary powers. In both, justice was devolved.
The third branch of government, a separate judiciary, existed and was
continued in both Scotland and Northern Ireland.

The devolution legislation is underpinned by a Memorandum of
Understanding between the UK Government and the devolved
administrations in Wales, Scotland and Northern Ireland which sets
out the principles which underlie relations between them™®. It was first
agreed in 1999 with the latest version in 2013.

Phase 2

Following the report of the Richard Commission™® which recommended
significant changes to the Welsh devolution scheme, in June 2005 the
UK Government published a White Paper, Better Governance for Wales.
This led to the second phase of devolution under the Government of
Wales Act 2006, which formally separated the Assembly and the Welsh
Assembly Government, thus providing for two of the three branches of
government normally found in democratically governed nations. The
2006 Act enabled the Assembly to gain powers incrementally (through
specific provisions in Acts of the UK Parliament and Orders in Council™)
to pass Measures, a form of primary legislation, in specified areas. The
same Act also provided that a referendum could be held in the future
to decide whether the Assembly should be able to pass laws on all
matters in equivalent areas.

Phase 3

Following the report of the All Wales Convention®™®in 2009 and an
affirmative vote in a referendum in March 2011 (the third phase of
devolution) the Assembly acquired powers to pass Acts in the areas of
competence listed in Schedule 7 to the 2006 Act, under a system of
devolution known as a “conferred powers mode/[*”.

135
136
137

138
139

Welsh Government (2014) Memorandum of Understanding.

op cit n. 80.

The Welsh Assembly Government had to negotiate the scope of each Legislative Competence Order (LCO) with Whiteball, following which
the draft had to be approved by the Assembly and both Houses of Parliament. An LCO could only relate to areas in which the Welsh Ministers
already had executive powers. David Moon and Tomos Evans, ‘Welsh devolution and the problem of legislative competence’ (2017) 12 British
Politics 335.

All Wales Convention (2009).

Jones, RW and Scully, R. (2012) Wales Says Yes: Devolution and the 2011 Welsh Referendum. Huckle, T (2015) Fixes, Fudges and Falling
Short? The Need for a coberent and lasting devolution settlement for Wales.
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2.23

2.24

2.25

2.26

In October 2011, the UK Government established a Commission on
Devolution in Wales (the Silk Commission) to consider the financial and
legislative arrangements in Wales. It carried out its work in two parts.
The first part was published in November 2012 and recommended that
some taxation and borrowing powers be transferred to the Assembly.
As a result of this part, the UK Government introduced the Wales Act
2014 which provided that the Assembly could enact primary legislation
imposing some taxes in Wales.

In March 20714 the second part of the report, concerning the powers

of the Assembly, was published®. It included 12 recommendations for
justice and policing, including devolving policing and youth justice. The
following timeline was suggested:

By 2017: devolution of youth justice system
By 2017: devolution of the police

By 2018: completion of the review of devolution of prisons
and probation
On-going: administrative devolution of the court system

By 2025: completion and implementation of the review of legislative
devolution of other aspects of the justice system.

Following publication of the second part of the Silk report most of

the recommendations, except for those on policing and justice, were
incorporated into what has become known as the St David’s Day
Agreement' in 2015 between the then Secretary of State for Wales and
the main political parties in Wales. The St David’s Day Agreement was
accompanied by a further UK Government White Paper'“?. On the question
of devolution of policing, youth justice and (in the longer term) the justice
system, it simply recorded “no consensus”. A draft Wales Bill to give effect
to the proposals in the White Paper was published in October 20152,

In 2016 the Welsh Government produced an alternative draft Bill,
the Government and Laws in Wales Bill. This draft Bill proposed to
recognise Wales as a legally distinct territory and separate the laws of

140
141
142
143

Commission on Devolution in Wales (2014) Empowerment and Responsibility: Legislative Powers to Strengthen Wales.
St David’s Day Agreement (2015).

HM Government (2015) Powers for a Purpose: Towards a Lasting Devolution Settlement for Wales.

Wales Governance Centre and The Constitution Unit (2016) Challenge and Opportunity: The Draft Wales Bill 2015.
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d)

2.27

2.28

2.29

England from the laws of Wales. This would not automatically involve
the establishment of a separate system for the administration of justice,
with separate institutions, judiciary and professions. Judges and the
professions could continue to sit and practise across England and
Wales. The draft Bill also proposed that powers in relation to the justice
system were to be “deferred matters” meaning that they could be
devolved with effect from 1 March 2026 (or such later date as might be
determined with the agreement of both the Welsh Parliament and the
UK Parliament). The UK Government did not adopt the proposals set out
in the Welsh Government’s draft Bill.

Phase 4

The Wales Act 2017 brought about the fourth phase of devolution and
introduced a reserved powers model, similar in concept to the Scottish
system, under which the devolved Parliament can make laws on any
matter except those specifically reserved to the UK Parliament™*,

In relation to justice, the Wales Act 2017 expressly recognised the
Welsh tribunals (which had come into existence as part of the original
scheme of devolution in 1998, as we will describe in paragraph 2.77)
and provided for a President of Welsh Tribunals, the first senior judicial
appointment since 1830 relating solely to Wales.

During the passage of the Wales Act 201/, the UK Government made

a commitment to establish an Independent Advisory Committee

on Justice in Wales to bring together experts and officials from the

UK and Wales to review the operation of justice in Wales and make
recommendations as to where justice can be delivered more effectively.
The Committee published its first report in July 2019"°. It made
recommendations for improving accessibility to laws made in Wales and
improving the arrangements for dealing with the impacts of divergence
in the law applicable in Wales and the law applicable in England

for delivery bodies, stakeholders, practitioners and legal education
providers. However, this is within the constraints of the existing division
of powers, resources and responsibilities.

Although the main changes that have resulted in the current scheme of
devolution have occurred in four phases in a period of under 20 years,

144
145

Richard Rawlings, R (2018) ‘The Strange Reconstitution of Wales’ (2018) Public Law 62.
Independent Advisory Committee on Justice in Wales (2019) First Report.
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there have been several other changes in the scheme over that period;
one example relevant to justice was the transfer of Children and Family
Court Advisory and Support Service (Cafcass) in 2005 as we describe
at paragraph 7.6.5.

Figure 1
Timeline of democratic devolution in Wales, 1997 to 2019

1997:
1998:

1999:
2004:

2005:
2006:

2009:

201

2012:

2012:

2014:

2014:
2015:

2017:

2018:
2019:

Referendum result in favour of creating a Welsh Assembly.

First phase of devolution: The Government of Wales Act 1998
establishes the National Assembly for Wales.

First elections to the Assembly.

Richard Commission recommends significant changes to the Welsh
devolution scheme.

UK Government publishes a White Paper, Better Governance for Wales.
Second phase of devolution: Government of Wales Act 2006 gives
the Assembly restricted powers to establish primary legislation

in specified areas (Assembly Measures). The Act formally separates the
Assembly and the Welsh Assembly Government.

All Wales Convention recommends referendum on full law

making powers.

Third phase of devolution: following a referendum the Assembly is
given full law-making powers in the twenty areas that have been
devolved to Wales.

The Assembly’s first Act, the National Assembly for Wales

(Official Languages) Act 2012 receives Royal Assent.

First part of the Silk Commission report published and recommends
that some taxation and borrowing powers be transferred to

the Assembly.

Second part of the Silk Commission report published and recommends
the devolution of policing and youth justice.

The Wales Act 2014 gives the Assembly some tax raising powers.
White paper published by the Secretary of State for Wales — Powers for
a Purpose: Towards a Lasting Devolution Settlement for Wales.

Fourth phase of devolution: following the Wales Act 2017, the
Assembly moves to the reserved powers model of devolution.

The Assembly’s tax raising powers come into operation.

Senedd and Elections (Wales) Bill is introduced to lower the voting age,
and change the name of the Assembly to Senedd.
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Part 2: The complexity of the current scheme
of devolution

2.30 The complexity of the current devolution scheme is much discussed
elsewhere. It is generally accepted that it is unnecessarily complex'’.
It is very difficult to understand. That makes for poor accountability.
Furthermore it does not effectively support the delivery of justice policy
in its widest sense, in Wales. We highlight two areas which illustrate the
complexity as it relates to justice.

1. Devolved responsibilities relevant to justice

2.31 The Assembly and the Welsh Government have under each of the
various schemes of devolution exercised powers in areas integral to
justice even though there has been no devolution of powers in respect
of police, probation, prisons, the courts and most areas of substantive
law. This has happened as a matter of practical necessity as justice
is fundamental to the proper working of government. This split in
responsibility is, however, an obstacle to the development of overall
policy, to the alignment of health, education, social welfare and other
devolved areas with justice, to making comprehensive plans for public
spending that integrate justice with other functions, to effective delivery
and the monitoring and accountability for that delivery. We discuss
these areas in greater detail in the course of the report but provide
some examples in this paragraph™:

2.311 Welsh Government funding for voluntary third sector
organisations has been vital in providing help for people in
need of advice and support in circumstances where the UK
Government has significantly reduced the scope of legal aid;
as described in Chapter 3, the work of the Welsh Government
has played a significant role in facilitating access to justice.

146 Rawlings op cit. n. 141. Kellam, ] (2018) “The Wales Act: a new dawn for Welsh devolution?”. Moon and Evans op cit n. 137. George, M and
Pritchard, H (2016) “Take 2: The Wales Bill'. Jowell, ] and O’Cinneide, C (eds), (2019) The Changing Constitution.

147 The long list of reserved matters complicates the distinction between devolved and non devolved powers.

148 op citn. 94 11.

The COMMISSION 072 JUSTICE in WALES Report


https://www.instituteforgovernment.org.uk/blog/wales-act-new-dawn-welsh-devolution
https://www.centreonconstitutionalchange.ac.uk/blog/take-2-wales-bill

CHAPTER 2: PAST AND PRESENT 55

2312

2.313

2.314

2.315

2.316

The responsibilities of the Welsh Government for health
include mental health and substance misuse services, both

in the community and in prisons. The policies and services in
these areas are crucial importance to enhancing community
safety, reducing crime and promoting rehabilitation. The
current Assembly inquiries into health and social care provision
in Welsh prisons and mental health in policing and police
custody™? are further examples of concurrent responsibilities.
We discuss this further at paragraphs 4.85 and following (in the
context of the police) and in Part 5 of Chapter 4 (in the context
of prisons).

Responsibilities for education extend to education for
prisoners in Wales. Skills training is also a devolved function.
Both are essential for effective rehabilitation of offenders. The
Reforming Outcomes review™ led by David Hanson MP for
the Welsh Government (see paragraph 1.25) made a number
of recommendations for improving joint working between the
Welsh Government and the prison service to achieve better
employment outcomes for ex-offenders™’.

The Welsh Government and the Police and Crime
Commissioners, who set the level of local tax for policing,
are responsible for the greater part of police funding, as we
explain in paragraphs 4.94 and 4.95.

Housing and the prevention of homelessness is another area
which is vital to reducing crime and to the resettlement of ex-
offenders. Welsh legislation and guidance on priority housing
needs is directly relevant to their needs™’.

The Welsh Government also has a general power to promote
well-being™ which it has used to take action in areas relevant
to justice, as well as promoting legislation aimed at preventing
harm or violence. We describe this further action in Chapter 4,
paragraphs 4.179, 4196, 4.202, 4.271, 4.277 and following.

149

150
151
152
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Assembly Health, Social Care and Sport Committee (2019) Mental health in policing and police custody and Provision of health and social care
in the adult prison estate.

op cit n. 104.

Ibid.

WS070 Dr Iolo Madoc-Jones, Dr Wulf Livingston and Dr Caroline Hughes: 3.
Government of Wales Act 2006, S60.
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2.317

2318

2.319

2.3110

Welsh legislation established the Public Services Ombudsman
for Wales, whose remit covers devolved public services

in Wales. The Ombudsman plays an important role in
administrative justice — see paragraph 6.51 and following.
Although there is a Children’s Commissioner for Wales, the
view has been expressed that the Children’s Commissioner for
Wales cannot oversee the position of children in the criminal
justice system in Wales as justice is not devolved and the
Children’s Commissioner for England has no jurisdiction

in Wales >

Welsh policy and legislation have emphasised prevention,
collaboration and the promotion of rights. The Social Services
and Well-being (Wales) Act 2014 (the Social Services Act), for
example, extended to bodies exercising functions under that
Act (in practice, local authority social services) a duty to have
regard to the UN Convention on the Rights of the Child as well
as the UN Principles for Older Persons. The Assembly and
subsequently the Welsh Government have distinct duties in
respect of promoting equality and sustainable development’™®
which have influenced their approach to policy and legislation.

As well as having responsibility for social care policy and
support for children and families, the Welsh Government
assumed responsibility for the work of Cafcass in Wales as a
result of the UK Children Act 2004™°. These are integral to the
justice system, specifically in relation to the very significant
issue of taking children into local authority care. We consider
this in the context of family justice in Chapter 7.

Economic development is an important responsibility of the
Welsh Government. The economic action plan, Prosperity
for AIl*’, highlights the need for a high-quality skills base,
digitalisation, innovation in procurement and promoting
Wales globally, while tackling regional inequalities. A vibrant
legal sector integrated into the economy is key to economic
prosperity. These issues are discussed in various parts of
Chapter 9.

154
155
156
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Plotnikoff; ] and Woolfson, R (2019) Falling short? A snapshot of young witness policy and practice.
Government of Wales Act 2006, 5.77 and 79.

Para 7.6.5.

Welsh Government (2017) Prosperity for All: economic action plan.

The COMMISSION 01 JUSTICE in WALES Report


https://learning.nspcc.org.uk/media/1672/falling-short-snapshot-young-witness-policy-practice-full-report.pdf
http://www.legislation.gov.uk/ukpga/2006/32/pdfs/ukpga_20060032_en.pdf
https://gov.wales/prosperity-all-economic-action-plan

CHAPTER 2: PAST AND PRESENT 57

23111 Welsh policy and legislation on the Welsh language has continued
to develop, with current strategy setting the aim of a million Welsh
speakers by 2050, This is particularly relevant to the ability to
uphold rights in court through the use of the Welsh language and
to legal education, given that one of the strategy’s main objectives
is to ensure that fewer young people lose their Welsh language
skills when moving to further or higher education.

2.32 An attempt has been made by the UK and Welsh Governments to
mitigate the effects of the complexity by agreeing in March 2018 a
concordat on arrangements for consultation and cooperation, based
on the Memorandum of Understanding referred to at paragraph
2.20 above.

2.33 However, as it evident from the following chapters of our report
the concordat does not really address the problems or provide a
sustainable or long-term solution to the effect of separating justice
from other devolved fields. In practice, the actions of the Assembly
and the Welsh Government which are directly relevant to justice go
wider than this™®.

2. The law applicable in Wales

2.34 The complexity is also evident in the law which is applicable in Wales. It
consists of:

1. primary and secondary legislation made by the Assembly and
the Welsh Ministers™?;

2. primary and secondary legislation made by the UK Parliament
and UK Ministers consisting of legislation made before
devolution (which the Assembly and the Welsh Ministers are
now able to amend) and legislation on matters reserved to the
UK Parliament™”:

3. the common law of England and Wales; and

4. decisions of the courts and tribunals which interpret this
legislation and which apply the common law.

158 Welsh Government (2017) Cymraeg 2050: Welsh language strategy.

159 Pritchard, H (2016) Justice in Wales: Principles, Progress and Next Steps.

160 EU law is also applicable, either directly or by virtue of implementation of further Welsh legislation.

161 The UK Parliament will “‘not normally” legislate in devolved areas without the relevant devolved institution having passed a legislative

consent motion.
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2.35

2.36

2.37

2.38

2.39

The term Welsh law is frequently used to refer to legislation made in
Wales by the Assembly and the Welsh Ministers and decisions of the
courts and tribunals which interpret that legislation. This extends to any
future legislation made by the Assembly and the Welsh Ministers
within devolved competence. We adopt this usage of Welsh law in

the report™®.

The Wales Act 2017 recognises Welsh law and specifies that the law
which applies in Wales includes “a body of Welsh law made by the
Assembly and the Welsh Ministers”. However, it also provides that the
body of law made by the Assembly and the Welsh Ministers forms

part of “the law of England and Wales”®*. This is despite the fact that
Assembly Acts apply only in relation to Wales and some Acts of the UK
Parliament apply only to England™.

From the first phase of devolution in 1998, the Assembly and, since
2007, the Welsh Ministers have exercised legislative competence in
relation to a broad range of policy areas, making over 6,000 pieces of
subordinate legislation since 1999.

Between 2012 and September 2019 the Assembly passed 41 Assembly
Acts on a wide range of topics, including seven Acts relating to housing,
six relating to education and 10 relating to health and social services,

as well as substantial Acts on planning, the environment and taxation.
This is in addition to 22 Assembly Measures passed between 2008 and
20M1. In 2016, the Law Commission reported “it has become meaningful
to speak of Welsh law as a living system for the first time since the Act
of Union in the mid sixteenth century”"°®.

As set out in paragraph 1.13, the Future Generations Act requires public
bodies in Wales to think about the long-term impact of their decisions,
to work better with people, communities and each other, and to work
to prevent persistent problems such as poverty, health inequalities and
climate change. Further to this, in November 2018, Welsh Ministers
commissioned research on options to strengthen and advance
equality and human rights in Wales, including considering how UN
conventions might be incorporated into Welsh law, enacting the

162
163
164
165

The Legislation (Wales) Act 2019 provides a definition of Welsh Law at 5.1(3).

Wales Act 2017 5.1 A2.

Watkin, T, with Greenberg, D (2018) Legislating for Wales.

Law Commission of England and Wales (2016) Form and accessibility of the Law Applicable in Wales.
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2.40

2.4

socio-economic duty and strengthening existing regulations and
guidance. Subsequently, the First Minister announced in January 2019
that the Welsh Government would bring the socio-economic duty into
effect (section one of the Equality Act 2010) before the end of 2019.

Following Brexit, it is expected that powers in devolved areas which

are currently bound by EU law will return to Cardiff unless the UK
Government passes regulations under the European Union (Withdrawal)
Act 2018 to place restrictions relating to retained EU Law on the
Assembly’s legislative competence.

There is an increasing amount of primary legislation passed by the UK
Parliament that applies only to England. In policy areas devolved to
Wales, Scotland and Northern Ireland, the UK Parliament has essentially
become a Parliament for England only in these areas™®. In October
2015, the House of Commons approved changes to its Standing Orders
to give effect to English Votes for English Laws. The English Votes for
English Laws process ensures that legislation that affects England only
is approved by a majority of MPs representing English constituencies.

3. Reserved powers and general restrictions under the current
devolution scheme

2.42

2.43

The move to a reserved powers model of devolution in 2017 did
nothing to address issues of complexity, lack of understanding and
poor accountability. It simply dealt with the complexity from a different
starting point. Consequently, it resulted in a very long list of reserved
matters and detailed restrictions on the Assembly’s legislative
competence in place of the detailed provisions of the earlier
legislation conferring the Assembly’s legislative competence'®”.

The complexity of the devolution scheme in Wales has led to
references to the UK Supreme Court in relation to three Bills in as many
years'. This has occurred because the scheme of devolution enables
the UK Government through the Attorney General, or the Welsh

166
167

168

WS178 Huw Williams: 1.

op cit n. 155 (as amended by the Wales Act 2017) Part 4 (law making powers) and Schedules 7A (part 1-general reservations, part 2-specific
reservations) and 7B (general restrictions). Assembly Acts must also be compatible with EU law and the Convention Rights incorporated into
UK law by the Human Rights Act 1998.

Local Government Byelaws (Wales) Bill 2012 - Attorney General Reference [2012] UKSC 53; Agricultural Sector (Wales) Bill — Attorney
General Reference [2014] UKSC 43; Recovery of Medical Costs for Asbestos Diseases (Wales) Bill — Reference by the Counsel General for Wales
[2015] UKSC 3.
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Government through the Counsel General, to refer an Assembly Bill to
the Supreme Court for a period of four weeks after the Bill is passed.
The Supreme Court then determines whether the Bill is within the
competence of the Assembly. If it is not, the Bill will not receive

Royal Assent.

244  The complexity in the overall operation of the UK constitution is
reflected in the fact that despite Wales moving to a similar reserved
powers system of devolution to that in Scotland and Northern
Ireland, there are major differences in the list of matters reserved to
Westminster regarding Wales as compared to the other two legislatures.
The Government of Wales Act 2006 as amended contains 44 pages of
reservations and restrictions, compared with 17 pages in the Scotland
Act 1998. There are general reservations (or, in the case of Northern
Ireland, excepted matters’™®’) common to all three devolution schemes,
such as the constitution, international relations and defence.

2.45 However, only in the Government of Wales Act 2006 do the following
general reservations now appear, under the heading “Single legal
jurisdiction of England and Wales”: courts, judges, civil and criminal
proceedings; pardons for criminal offences; private international law;
and judicial review of administrative matters.

2.46 The exceptions to these reservations are the functions of Cafcass
Cymru® and provision for the prosecution of offences created by
devolved legislation. Legislation on tribunals is reserved to the UK
Parliament, apart from tribunals relating to devolved subjects.

2.47 Although some specific reservations, such as immigration, national
security, money laundering, firearms and misuse of drugs, apply to all
the devolved legislatures, there are additional reservations on justice
which apply only to the Welsh legislature and add yet further to the
complexity. The additional reservations listed in the Government of
Wales Act 2006 include: court surveillance by persons exercising
public functions; the prevention, detection and investigation of
crime; maintenance of public order; policing and police and crime
commissioners, dangerous dogs, anti-social behaviour; modern slavery
and prostitution; rehabilitation of offenders; criminal records, poisons

169 WS129 Professor T H. Jones: 6.
170 Lara 7.6 et seq.
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2.48

and knives, private security; late night refreshment; the sale and supply
of alcohol'”" ; charities; courts, judges, civil and criminal proceedings;
legal profession, legal services and claims management; legal aid;
coroners, arbitration; mental capacity; public records, compensation

of those affected by crime and miscarriage of justice; prisons and
offender management; family relationships and children,; gender
recognition and, the registration of births, deaths and places

of worship"? .

The disparity in the Welsh schemes of devolution is further
exemplified by Schedule 7B to the Government of Wales Act 2006
which lists a number of general restrictions on the Assembly’s
legislative competence with regard to private and criminal law which
are not replicated for either Scotland or Northern Ireland. An Act of
the Assembly cannot:

2481 Modify private law unless it is for a devolved purpose. “The
private law” for the purposes of the Act means the law
of contract, agency, bailment, tort, unjust enrichment and
restitution, property, trusts and succession. As housing law is
devolved, the Assembly passed legislation in 2016 that will
establish a new regime between landlords and tenants in the
private rented sector. When in force, probably in 2021, it will
change private law'.

2.48.2 Create or modify certain many categories of criminal offences
(listed in the Act) including homicide offences and all the major
offences against the person, sexual offences, and offences
dealt with by the Perjury Act 1911. The Assembly has, however,
considered a Bill to change the criminal law by removing the
criminal defence of reasonable chastisement on children.

2.48.3 Maodify the law about criminal responsibility and capacity, the
meaning of intention, recklessness and dishonesty and other
mental elements of offences, inchoate and secondary criminal
liability, or sentences and other orders and disposals in respect
of defendants in criminal proceedings, or otherwise in respect
of criminal conduct, and their effect and operation. As we

171
172
173

Public Health (Minimum Price for Alcohol) (Wales) Act 2018.
House of Ce (2019) Briefing Paper, Reserved matters in the United Kingdom.
Para 5.9.

The COMMISSION 02 JUSTICE in WALES Report


http://www.legislation.gov.uk/anaw/2018/5/contents/enacted
https://researchbriefings.files.parliament.uk/documents/CBP-8544/CBP-8544.pdf

62

CHAPTER 2: PAST AND PRESENT

explain in Part 5 of Chapter 4, one of the consequences is that
Wales cannot adapt penal policy to reflect an approach aligned
with its social welfare and health policies.

2.49 The long list of reserved areas and restrictions has created what is

called the “jagged edge” — the complex and sometimes interwoven
issues at the interface between devolved and non devolved matters'*.
As we have set out in paragraph 2.47 and is shown in subsequent
chapters, despite the fact that most of the powers in respect of policing
and justice are not devolved, the Welsh Government does play a crucial
role in these areas but has no real say in overall policy or expenditure.

Part 3: Court and tribunal system in Wales

2.50 There has been no devolution of powers in respect of the courts and

most of the tribunals that sit in Wales. It is necessary for us therefore
to describe the court and tribunal system as it operates in Wales in the
wider context of the United Kingdom and England and Wales.

1. The Courts

2.51

a)

2.52

2.53

As we set out at paragraph 2.13, the courts of Wales became part of
a fully integrated system with the courts of England in 1830. Since
then, the courts of the United Kingdom and England and Wales have
undergone a number of reorganisations. The present structure is

as follows:

The Supreme Court

At the apex of the legal system is the Supreme Court. This was
established in 2009 by transferring the supreme appellate jurisdiction
for the UK as a whole from the appellate committee of the House of
Lords to the Supreme Court as a separate and distinct body. It primarily
sits in London, but has sat in Edinburgh, Belfast, and in July 2019

in Cardiff.

The Supreme Court consists of 12 justices. Two of the justices are
appointed from the Scottish judiciary or from eminent Scottish lawyers.

174

op cit n.94: 11.
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2.54

b)

2.55

One is appointed from the judiciary of Northern Ireland or from eminent
lawyers from Northern Ireland. The other justices are drawn from the
judiciary of England and Wales or from eminent lawyers.

In contradistinction to Scotland and Northern Ireland, there does

not have to be a Welsh Judge as of right. From the Supreme Court’s
establishment in 2009 until 2017, there was no Welsh member of the
Supreme Court. In 2017, a justice who is Welsh was appointed to the
Supreme Court.

The courts and tribunals of the United Kingdom and its nations

The UK has a complicated judicial structure. It has developed
incrementally:

2.551

2552

2.553

2554

Scotland has always had its own court system. This continued
after Scotland joined the Union with England in 1707. Northern
Ireland has had its own court system since 1921. Each has a
Court of Appeal, High Court and lower courts with their own
judiciary headed respectively by the Lord President and the
Lord Chief Justice of Northern Ireland.

England and Wales share a Court of Appeal, High Court and
lower courts; the judiciary of those courts is headed by the
Lord Chief Justice of England and Wales.

Until 1998, the Lord Chief Justice had been known as the Lord
Chief Justice of England. In 1998, Lord Bingham of Cornhill
changed the title to that of the Lord Chief Justice of England
and Wales.

There is in addition a system of tribunals. Some have UK wide
jurisdiction; some have jurisdiction over Great Britain; some
have jurisdiction jointly over England and Wales; some have
jurisdiction just in respect of England or Wales or Scotland

or Northern Ireland. The Senior President of Tribunals is the
head of the judiciary of the UK wide tribunals, the Great Britain
tribunals, the England and Wales tribunals and the English
tribunals. The judiciary of the tribunals which have jurisdiction
over certain matters in Wales (the Welsh tribunals) is headed by
the President of Welsh Tribunals.
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c)

2.56

d)

2.57

2.58

2.59

The courts of England and Wales

Judges of the Court of Appeal and the High Court of England and
Wales are based in London. These judges are usually referred to
collectively as “the Senior Judiciary”. Judges of the Court of Appeal
are appointed from the ranks of serving High Court Judges. High Court
Judges are usually appointed from the ranks of senior barristers and
solicitors although some Senior Circuit Judges and Circuit Judges are
promoted from time to time.

The Court of Appeal

The Court of Appeal of England and Wales consists of a maximum of
39 judges who are known as Lord/Lady Justices of Appeal and the
Lord Chief Justice, the Master of the Rolls, and the Heads of the three
Divisions of the High Court. The Court of Appeal has two divisions; one
division is concerned exclusively with appeals in criminal cases and is
known as the Court of Appeal (Criminal Division) of which the President
is the Lord Chief Justice. The other division, the Civil Division, hears
appeals from decisions in all other areas of law and is headed by the
Master of the Rolls. Most of the judges of the Court of Appeal hear
appeals over a wide range of cases in different fields of law. A small
number of the judges are more specialist and sit mainly upon appeals
within their field of specific expertise.

There is currently one Lady Justice of Appeal who is Welsh by birth
and one Lord Justice who is not Welsh by birth but who has a strong
connection to Wales having been a Circuit and Senior Circuit Judge
based in Wales. In July 2019 it was announced that a High Court Judge
with close links to Wales had been appointed.

Most Court of Appeal cases are heard in London. From about 1998,
both Divisions of the Court of Appeal have sat in Wales at periodic
intervals (usually in Cardiff or Swansea) to hear some appeals from
cases which have been heard in Wales. We set out the sittings in Wales
at paragraphs 4.163 and 5.36 respectively.
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e)

The High Court

2.60 The High Court of England and Wales consists of a maximum of 109

2.61

2.62

2.63

judges. The High Court is composed of three divisions known as

the Queen’s Bench Division, the Family Division and the Chancery
Division. The Family Division, as its name indicates, hears cases about
family issues, children and a range of related issues. It is headed by

the President of the Family Division. The Chancery Division deals with
cases relating to property and some business law. It is headed by

the Chancellor of the High Court. Part of the Queen’s Bench Division
(the Commercial Court, the Technology and Construction Court and

the Admiralty Court) also deals with business law; these courts of the
Queen’s Bench Division have been brought together with the Chancery
Division to form the Property and Business Courts headed by the
Chancellor of the High Court. The Queen’s Bench Division also includes
a wide range of courts that try other cases including the Administrative
Court. It is headed by the President of the Queen’s Bench Division.

All High Court Judges sit for periods of time in London, but most also sit
on the six circuits into which England and Wales is divided. Five of the
circuits are based upon geographical regions of England. The sixth is
the Wales circuit. As we explained at paragraph 2.13, Wales was within
the Wales and Chester Circuit, but Chester was removed in 2006 to
another circuit. Since then there has been a Circuit just for Wales'®.
Within the six circuits, High Court judges sit in the different court centres
to hear the most serious and significant cases which arise outside
London. The Administrative Court in Wales is based in the Cardiff Civil
and Family Justice Centre.

High Court Judges sat in courts in Wales for a total of 418 days in 2016-
17 and 346 days in 2018-19 a reduction of 17%. It is not clear why this is
so but amongst possible factors is the decline in very serious criminal
cases in Wales and the demands in London for High Court Judges.

Currently there are five High Court Judges who are Welsh by birth and
two others who have strong connections with the Wales Circuit.

175

Barristers in England and Wales still have a circuit called Wales and Chester.
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f)

2.64

2.65

2.66

9)

2.67

Circuit Judges and District Judges

Senior Circuit Judges, Circuit Judges and District Judges sit in the
courts located around England and Wales. They are also appointed as
judges of England and Wales. However, all Senior Circuit Judges, Circuit
Judges and District Judges are deployed upon appointment to a circuit.
Currently the Wales Circuit has four Senior Circuit Judges, 28 Circuit
Judges, 26 District Judges who hear civil and family cases and six who
hear criminal cases in the Magistrates Court.

Most of these Circuit and District Judges undertake all of their judicial
duties in Wales. Occasionally, experienced Circuit and District Judges
are asked to sit on other circuits. Senior Circuit Judges and a small
number of Circuit Judges are authorised to sit either as Deputy High
Court Judges or as additional Judges of the Court of Appeal (Criminal
Division). Three of the Senior Circuit Judges assigned to Wales are
authorised to sit as Deputy High Court Judges. The fourth, who is
known as the Recorder of Cardiff, is authorised to sit as an additional
Judge of the Court of Appeal (Criminal Division). Six Circuit Judges
assigned to Wales are authorised to sit as Deputy High Court Judges.
Two are authorised to sit as additional Judges of the Court of Appeal
(Criminal Division).

The Senior Circuit Judges, Circuit Judges and District Judges who are

assigned to the Wales Circuit are usually, although not always, persons
who have expressed an interest in being a judge in Wales and they are
usually drawn from members of the professions who have practised

in Wales.

Fee paid judges

Each of the levels of the judiciary to which we have referred is
supplemented by practitioners who are appointed to sit for a number of
days each year on a fee paid basis. When not sitting they carry on their
practices as lawyers'®.

176

Most are known as Deputy Judges — those that sit as Deputy High Court Judges and those who sit as Deputy District Judges. However those who
sit as Deputies for Circuit Judges are known as Recorders — a term not to be confused with the very senior judges such as the Recorder of Cardiff’
who are in charge of major criminal court centres.
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h) The magistracy

2.68 There are about 15,000 justices of the peace or magistrates in England
and Wales who are lay persons and not lawyers but receive training
to develop the necessary skills. They are unpaid volunteers who are
recruited from the area served by the local Magistrates’ Court; the
numbers have declined from 30,000 in 2009"". They sit normally in a
panel of three in the magistrates Court and in the Family Court; they
share the work with District Judges (Magistrates’ Court), who generally
deal with the longer and more complex cases. Magistrates are advised
in court by a clerk who is a qualified lawyer.

2.69 Magistrates are appointed from communities across England and
Wales. They have a minimum sitting commitment and undergo training.
55% of magistrates are aged 60 or above, 55% are female and 12% are
BAME people'®.

270 There are 1130 magistrates in Wales. The numbers have declined from
1,929 in 20009. Part of the reason has been a decline in the number of
cases heard in magistrates’ courts (as we set out at paragraph 4.159)
and in part by the very extensive closures of magistrates’ courts in
Wales which we set out at paragraphs 8.5 and following.

i) The organisation of the judiciary

2.71  The governance of the judiciary of England and Wales is carried out
by the Lord Chief Justice through the Judicial Executive Board and the
Judges’ Council. There is a sub-committee of the Judges’ Council which
has a responsibility for Wales.

2.72  Some High Court Judges are appointed by the Lord Chief Justice to
exercise responsibility for the judiciary and administration of justice
on each circuit. The circuits generally have two Presiding Judges who
have overall responsibility, a Supervising Judge for the Property and
Business Courts, a Family Division Liaison Judge for the Family Court
and a Queen’s Bench Liaison Judge for the Administrative Court. Since
the post of the Presiding Judge was created in 1971, the majority of
Presiding Judges for Wales and indeed all since 1998 have been Welsh
by birth or with a close connection to Wales.

177 Courts and Tribunals Judiciary (2018) Judicial Diversity Statistics.
178 Para 4.60 et seq.
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273

On each circuit, the day to day responsibilities for the overall
management of cases is exercised by specific judges who are
responsible for particular geographic areas within each circuit. For
criminal work, they are generally known as Resident Judges. For civil
work, they are known as Designated Civil Judges. For family work they
are known as Designated Family Judges. For administrative work, they
are known as Administrative Court Liaison Judges.

2. Tribunals

a)

274

275

The UK, GB and England and Wales tribunals

The UK tribunals, the GB tribunals and the England and Wales
tribunals were established over the course of the 20th century to hear
disputes between private individuals (or companies) and government
departments, though there were some, such as the Employment
Tribunals, that heard disputes between private individuals (or
companies) and other individuals (or companies). The tribunals were
generally sponsored and administered by the department of the UK
Government with which they were most closely connected.

After a review by Lord Justice Leggatt”?, the tribunals were separated
from their sponsoring department in 2003 and given a separate judicial
structure. A separate administration was created initially under the
responsibility of the Ministry of Justice. The tribunals that heard different
cases were grouped into Chambers and the Chambers divided into

a Lower Tribunal that heard cases and an Upper Tribunal that heard
appeals. The post of Senior President of Tribunals was created to head
the tribunals judiciary.

179

Leggatt, A (2001) Tribunals for Users One System, One Service.
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2./6 Three of these tribunals sit in Wales to hear cases - the Employment
Tribunal (see paragraph 5.24), the First-tier Tribunal (Immigration and
Asylum) Chamber (see paragraph 6.32.1) and the First-tier Tribunal (Social
Security and Child Support) Chamber (see paragraph 6.32.2). The judges
of these tribunals are judges of the England and Wales tribunals judiciary
headed by the Senior President of Tribunals. Each of these tribunals has
full time salaried judges and a significant number of these judges are
drawn from barristers, solicitors and academic lawyers based in Wales.
However, it is not uncommon for practitioners and academics from
England to hold some of the judicial posts. There are a number of fee
paid judges who sit as Deputy Judges in the same way as in the courts.
In 2011 a Senior Tribunals Liaison Judge (Wales) was appointed.

b) The Welsh tribunals

2.77 Under the system of administrative devolution prior to 1997 which
we have described at paragraph 2.15, as and when departmental
responsibilities were transferred to the Secretary of State for Wales,
the responsibility that any department had for sponsoring tribunals
was similarly transferred. When the powers of the Secretary of State
were transferred to the Assembly, Wales had five tribunals, currently
known as the Agricultural Land Tribunal for Wales (see paragraph 5.30)
which has 19 members, the Mental Health Review Tribunal for Wales
(see paragraph 6.35) which has 114 members, the Residential Property
Tribunal for Wales (see paragraph 5.31) which has 35 members, the
Special Educational Needs Tribunal for Wales (see paragraph 6.36)
which has 19 members and the Registered Inspectors of Schools
Appeal Tribunal (see paragraph 6.37), which has the same membership
as the Special Educational Needs Tribunal for Wales. The Adjudication
Panel for Wales (see paragraph 6.38) was established a year after
devolution™® and has 10 members.

180 The Local Government Act 2000.
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2.78

279

2.80

2.81

As these tribunals were separate from the UK, GB and England and
Wales tribunals, they were not the subject of the Leggatt Review.
Consequently they were not grouped into Chambers, divided into an
Upper and a Lower Tribunal, or provided with a distinct administration.
No post of head of the Welsh tribunals judiciary was created.

In 2015, the Welsh Language Tribunal was established and was the
first tribunal to be established by the Assembly; we describe this at
paragraphs 6.39 and 11.9. It has five members. Although the Assembly
has passed laws that have changed the rights and obligations of those
who live in Wales, no other tribunal has been established to deal

with disputes in relation to them, as such disputes have been left for
decision to the courts of England and Wales or to the Great Britain or
England and Wales tribunals — see paragraphs 5.27 and 6.59.2.

The Wales Act 2017, as we have mentioned at paragraph 2.27,
created the office of President of Welsh Tribunals as head of the
seven tribunals to which we have referred. The Wales Act 2017 also
lays down a mechanism for creating more Welsh tribunals if it is
thought appropriate.

The President of Welsh Tribunals and the judges of the Welsh tribunals
are judges of Wales alone. The President of Welsh Tribunals must be
either a serving or retired member of the Senior Judiciary. The legally
qualified judges of the Welsh tribunals are drawn from members of

the legal professions of England and Wales and from employed and
academic lawyers. With the exception of the President of the Mental
Health Review Tribunal for Wales (who is a salaried judge) all the legally
qualified judges are fee paid. Although the majority of legally qualified
judges are drawn from practitioners and academics based in Wales
there are a number of judges who practise in England.
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c)

The administration of the courts and tribunals in England and Wales.

2.82 The administration of the courts of England and Wales, the England

d)

2.83

and Wales tribunals and the UK and GB tribunals is carried out by

Her Majesty’s Courts and Tribunals Service (HMCTS). It is an agency™
with a special constitutional status under the Framework Agreement
which reflects the fact that the judiciary is the third branch of the state,
independent of the legislature and the executive. HMCTS is headed by
a Board with an independent chairman and a chief executive. They are
jointly accountable to the Lord Chancellor, the Lord Chief Justice and
the Senior President of Tribunals.

The administration of the Welsh tribunals

The Welsh tribunals are administered by a small team, the Welsh
Tribunals Unit. This has its own leadership structure. Unlike HMCTS
Wales, it is not an agency and has no separate constitutional status. It
has no formal accountability to the President of Welsh Tribunals but in
practice however, the President and the Head of the Welsh Tribunals
Unit work closely together on all matters relating to the tribunals'®?.

3. The constitutional position of the judiciary and its relation to
government and the legislature

2.84

It is next necessary for us to explain the relationship that exists between
the judiciary and the UK Parliament and UK Government and the

need for further development between the judiciary and the Welsh
Government and Assembly.

181
182

1t is not an Executive Agency.
Para 6.59.1.
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a)

2.85

2.86

b)

2.87

Relationship of the judiciary to the UK Parliament and the
UK Government

Until the Constitutional Reform Act 2005, the judiciary of England

and Wales was headed by the Lord Chancellor who besides being a
Cabinet Minister and Speaker of the House of Lords also sat as a judge.
He was responsible for the relationship between the judiciary and the
UK Government and UK Parliament.

Since 2005, the Lord Chief Justice of England and Wales as Head

of the Judiciary of England and Wales has been responsible for that
relationship with the UK Parliament and the UK Government. Over the
ensuing years, as well as continuing its traditional role of advising the
UK Parliament and UK Government on technical aspects of legislation,
the judiciary of England and Wales has had to develop a method of
working with both the Government and Parliament™®. The judiciary has
also played an increasingly significant role in reform of the court and
tribunal system as it relates to criminal justice, civil justice, administrative
justice and family justice as we mention in the succeeding Chapters.
Judges also sit on boards sometimes participating as members,
sometimes as observers. When they participate as observers, they do
so for constitutional reasons (as it is not appropriate for them to

be members) but their participation to all intent and purposes is

the same™.

Relationship of the judiciary to the Welsh Government

The Lord Chief Justice is responsible for the relationship of the judiciary
with the Welsh Government and the Assembly. The Lord Chief Justice
has an annual meeting with the First Minister as does the President

of Welsh Tribunals. The President of Welsh Tribunals produces an
annual report to the Presiding Officer of the Assembly and has frequent
meetings with the Head of the Welsh Tribunals Unit and with the Deputy
Director within the Welsh Government civil service who is responsible
for the administration of the Welsh tribunals™®.

183

184
185

Lord Thomas of Cwmgiedd (2017) The Politi
the relationship between the branches of the state.
Para 4.18, 4.31, 7.11, 12.140.3.

WS204 First Minister: 2.
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2.88

2.89

2.90

2.91

Meetings take place between the Counsel General and one of the
Justices of the Supreme Court of the UK. When the Supreme Court sat
in Cardiff in July 2019 the First Minister and the Counsel General met
with the President of the Supreme Court and two other Justices of the
Supreme Court.

Meetings between other senior members of the judiciary and Welsh
Government ministers and officials take place from time to time; there
are no regular or scheduled meetings. These include the Presiding
Judges in Wales, other High Court Judges and the Senior Tribunals
Liaison Judge (Wales)'™®.

Appointment and removal

Appointments to the judiciary of England and Wales (both for courts

and tribunals at the level of the High Court and below) are made

on the recommendation of the Judicial Appointments Commission,

an independent body. The appointments are formally made by the
Queen. Appointments to the Court of Appeal and to the Supreme

Court are made on the recommendation of Commissions on which
Commissioners from the Judicial Appointments Commission form the
majority. The appointments are formally made by the Queen. The Judicial
Appointments Commission™ when selecting Commissioners must select
at least one lay member who has a special knowledge of Wales™e,

Complex arrangements are in place for the discipline and removal of
judges. An Office for Judicial Complaints jointly accountable to the Lord
Chief Justice and the Lord Chancellor was established in 2005. If any
complaint needs to be considered further it is investigated either by
a judge or under judicial control. If as a result of the investigation it is
thought appropriate to take the matter further, a disciplinary tribunal is
established with lay representation. The report of the tribunal is then
considered by the Lord Chief Justice and the Lord Chancellor who
make a joint decision on any disciplinary penalty. High Court

Judges can only be removed from office through the decision of

the UK Parliament.

186
187
188

Ibid: 3.

The Judicial Appointments Commission Regulations 2013, SI1.2013/2191, Reg 15(4).

The functions of this Commissioner are to advise the Commission on the particular requirements of Wales, on developments in devolution and
the administration of justice in Wales; the commissioner acts as a link to the relevant bodies in Wales and oversees the selection exercises involved
in judicial positions in Wales. Two Commissioners have fulfilled this role — Sir Geoffrey Inkin (2006-12) and Professor Noel Lloyd CBE
(2012-19). The position is vacant as at October 2019.
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292

d)

2.93

294

2.95

All new appointments to Welsh tribunals are made through the

Judicial Appointments Commission. The President of Welsh Tribunals
is appointed by the Lord Chief Justice, if the Lord Chief Justice, Lord
Chancellor and the First Minister agree on the candidate following an
expression of interest. If that process fails then a Judicial Appointments
Commission competition takes place.

Conclusion

On analysis, there are two distinctions that must be drawn in respect of
the judiciary as the third branch of the state.

The first is between (a) the judiciary who sit in Wales in the courts
and tribunals of England and Wales and (b) the judiciary of the Welsh
tribunals. We set out in paragraph 5.56 how these should be brought
more closely together.

The second distinction is between (a) the judiciary who sit for all or the
greater part of their time in courts and tribunals in Wales and who are
based in Wales and (b) the senior judges who may be Welsh or have
strong Welsh connections but who are now all based in London, though
they sit in Wales from time to time. This is a structural weakness in the
judiciary of Wales - an issue we consider at paragraphs 12.138

and following.
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Part 4: Finance and resources for the justice
system in Wales

2.96 The funding of the justice system in Wales is in outline divided

2.97

as follows:

2,961 The Ministry of Justice is the primary source of funding for
most bodies and agencies responsible for the delivery of
justice functions in Wales as we explain at paragraph 4.6.

2.96.2 The Home Office budget provides part of the funding for the
Welsh police forces.

2.96.3 The Attorney General’s Department provides the funding for
the CPS.

2.96.4 The Welsh Government provides a significant part of the
funding for some functions, particularly the police.

2.96.5 Welsh local authorities provide funding for services including
police, youth justice and coroners.

The devolved administrations are funded according to the Barnett
formula'™®, which includes a comparability factor to ensure changes

to English departmental budgets result in equivalent changes in

the budgets of the devolved administrations, proportionate to their
population shares. None of the functions of the Ministry of Justice, Home
Office and Attorney General’s Department have been devolved to Wales.
Therefore, changes in the funding for those UK Government departments
do not currently result in changes to the level of the Welsh Government
budget. The comparability factor for the Ministry of Justice, Home Office
and Attorney General’s Department is 0%. However, the reductions in the
budgets of those departments have had a significant impact on the Welsh
Government as it has decided in the interests of the people of Wales to
allocate funding made for devolved purposes to mitigate the effect in
Wales of the cuts to non devolved budgets.

189

The Barnett formula is a mechanism used by the Treasury in the United Kingdom to automatically adjust the amounts of public expenditure
allocated to Northern Ireland, Scotland and Wales to reflect changes in spending levels allocated ro public services in England, England and
Wales or Great Britain, as appropriate.
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2.98 In addition, the Welsh Government and local authorities provide many
of the services in education, health, and welfare which are integral
to the delivery of justice. This part of this Chapter provides a brief
explanation of the complex financial position. We deal with the detailed
provision in subsequent parts of the report™®.

1. Ministry of Justice

2.99 The Ministry of Justice budget experienced one of the largest real
terms reductions in funding of all UK Government departments between
2010-11to 2017-18; around 27%. These reductions have had significant
consequences in Wales, since the Ministry of Justice funds courts and
tribunals, legal aid, prisons and probation as we describe in detail in
paragraph 3.11 (legal aid), paragraph 2.106 (prisons and probation) and
paragraph 2.100 (courts).

Figure 2
Expenditure on courts and tribunals, legal aid, criminal
injuries compensation and prisons and probation in Wales

(EMILLION) COURTS AND LEGAL AID CRIMINAL PRISONS AND
TRIBUNALS 2018-19 INJURIES PROBATION

2017-18 COMPENSATION | 2018-19
AUTHORITY
2017-18

£67.6 £801 £7 £201.6

Source: Ministry of Justice and HM Courts and Tribunals Service

190 Para 3.3 et seq (legal advice) and para 4.89 (policing).
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a)

Courts and tribunals

2100 Overall operational expenditure by HMCTS for the courts and tribunals

2101

2102

it administers in England and Wales™' was £2,406 million in 2010-11,
adjusted to 2018-19 prices. £648 million (27%) of this expenditure was
met by operating income, mainly from fees. By 2018-19, its operational
expenditure had fallen by 17% in real terms to £1,993 million, of

which £781 million was income from fees and transfers'®?. By 2018-

19, HMCTS’s operating income from fees alone met nearly 35% of its
total expenditure. Therefore, part of the impact of the reductions in UK
Government expenditure has been met by significant fees which must
be paid by users of the courts and tribunals in the fields of civil, family
and administrative law'®.

It is not possible to provide an equivalent analysis of the fall in
HMCTS expenditure on courts and tribunals in Wales since 2010-11.
This is because, for administrative convenience, HMCTS combines
expenditure for Wales and some expenditure for the South West of
England in a ‘Wales region’. The figure of £67.6 million, which the
Ministry of Justice provided to us as an estimate of the total costs of
running courts and tribunals in Wales in 2017-18, includes an allocation
of costs managed centrally. HMCTS estimate that £22.9 million of this
expenditure is paid out of court fees received in Wales. In comparison,
the Scottish Courts and Tribunals Service has a budget of £150 million
of which about £35 million is paid from court fees.

Excluding depreciation and other non-cash expenditure, estimated net
expenditure for Wales equated to just under 4% of HMCTS spending

in 2017-18. This is materially lower than both Wales’ share of the
population of England and Wales (5.3%) and of Great Britain (4.9%). This
lower spending per person may reflect actual lower levels of spending
in Wales, or that some allocation of costs was not possible.

191
192

193

Para 2.83.

The Department of Work and Pensions and HM Revenue and Customs transferred £73.4 million in respect of the Social Security and Child
Support First Tier Tribunal. (Data provided by HMCTS to the Commission,).

In 2013, the UK Government introduced a criminal court charge in an attempt to make those convicted of crimes (including motorists) to pay
for the costs of the criminal courts. It was abandoned within a year.
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b)

2103

2104

2105

Legal aid

Legal aid spend in England and Wales was £2,138 million in 2011-12
(£2,409 million at 2018-19 prices). Total legal aid spending in England
and Wales fell by 29% in real terms between 2011-12 and 2018-19.
Expenditure on legal aid in 2018-19 was £1,717 million'*. The detail and
impact of this reduction is discussed further in paragraph 3.11.

Legal aid expenditure in Wales, according to Legal Aid Agency figures,
was £80 million in 2018-19, as set out in Figure 4 in paragraph 3.11. Civil
and family legal aid, again according to Legal Aid Agency figures, was

£44 million or 55% of total spending'®. Over £33 million of this related

to public law and private law matters concerning children'™®.

The criminal legal aid expenditure of £36 million in Wales in 2018-
19 equates to £11.50 per head of population; the equivalent figure in
England was £15 per head.

194
195
196

Legal Aid Agency (2019) Legal Aid Statistics quarterly, England and Wales.
This is qualified in para 3.17.

Para 7.3.
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c)

Prisons and probation

2106 The responsibility for the operation of probation and prisons in England

2107

2108

and Wales is entrusted to HM Prison and Probation Service (HMPPS), an
executive agency of the Ministry of Justice. It was established in April
2017 to take on the operational responsibilities of the National Offender
Management Service, whose policy and commissioning functions
transferred to the Ministry of Justice. HMPPS also acquired in 2017-18
responsibility for the Youth Custody Service. The net operating cost

of the National Offender Management Service in 2010-11""" was £4,192
million which represented 44% of the Ministry of Justice expenditure of
£9,463 million'8. By 2015-16, net expenditure on prisons and probation
had fallen to a low point of £3,886 million (£4,129 million in 2018-19
prices)'??. Additional funding for prisons was announced in autumn 2016,
following concerns about prison safety.

HMPPS net expenditure in 2018-19 was £4,875 million®®°. Direct real
terms comparison is not straightforward given the organisational
changes in 2017-18, but even setting aside £146 million expenditure on
the Youth Custody Service in 2018-19, between 2010-11 and 2018-19
the proportion of the Ministry of Justice budget spent on prisons and
probation has risen from 44% to over 56%.

The National Offender Management Service / HMPPS Wales directorate
was established in 2014-15. In 2018-19, the directorate reported
operating expenditure of £212.6 million and income of just over £10.9
million, resulting in net expenditure of £201.6 million. Net expenditure
has increased from £130 million in 2014-152°"(£139 million in 2018-19
prices), reflecting the associated costs of HMP Berwyn (a new, very
large prison opened near Wrexham in 2017) becoming operational.
Figure 3 highlights the change in overall resource spending on prisons,
in real terms, alongside the prison population. 2010 is used as the
constant (100%). The Figure shows that just under 40% more was spent
in Wales on prisons in 2017-18 than in 2010-11. The prison population in
Wales also increased by around 40% during the same period, largely
reflecting the opening of HMP Berwyn.

197
198
199
200
201

National Offender Management Service (2010-11) Annual Report and Accounts.
Ministry of Justice (2010-11) Annual Report and Accounts.

National Offender Management Service (2015-16) Annual Report and Accounts.
HMPPS (2018-19) Annual Report and Accounts.

National Offender Management Service (2014-15) Annual Report and Accounts.
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Figure 3

Real terms change in overall resource spending on prisons
and change in prisoner population across England and
Wales and in Wales (2010-11 = 100%)-°>

140

130
120

110
100
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80
2010-11 2011-12 2012-13  2013-14  2014-15  2015-16  2016-17  2017-18
—— ENGLAND AND WALES SPENDING
- — ENGLAND AND WALES PRISONER POPULATION
— WALES SPENDING
WALES PRISON POPULATION

Source: Ministry of Justice

2109 The Figure above relates to prisoners in Wales rather than prisoners

from Wales. Currently, there are more prisoners from Wales located in
English prisons than there are prisoners from outside Wales located in
Welsh prisons. Direct expenditure on the 4,781 prisoners from Wales?%
(average population across the financial year), as distinct from prisoners
held in prison in Wales, amounted to £138 million in 2017-18, while
overall expenditure was £189 million. Nearly 40% of this estimated
expenditure on prisoners from Wales was spent on prisons outside
Wales. These estimated figures for expenditure on prisoners from Wales
exceeded expenditure on prisoners located in Wales by around £21
million in 2017-18. However, this position is liable to change as numbers
at HMP Berwyn increase, meaning that the number of prisoners in
Wales in future is likely to exceed the numbers from Wales?%.

202
203

204

Ministry of Justice (2018) Costs per place and prisoner per prison establishment.

The Ministry of Justice state that around 97% of prisoners have an origin location; i.e. addresses that are recorded on its central IT system. If no
address is given, an offender’s committal court address is used as a proxy for the area in which they are resident. (Information provided by the
MOJ to the Commission.)

Guto Ifan, Fiscal implications of devolving justice: 14.
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2110 Responsibility for the oversight of the youth justice system lies with the

21

Youth Justice Board for England and Wales, a non-departmental public
body sponsored by the Ministry of Justice?°®. It incurred actual net
expenditure during 2010-11 of £454.5 million. By 2016-17 this had fallen
to £210.2 million, reflecting significant reductions in the number of young
people in the secure estate, combined with “efficiencies” and reductions
in grants. In 2017-18, responsibility for the placement of children into
custody and the delivery of secure services transferred to HMPPS,

with commissioning undertaken by the Ministry of Justice. Given these
significant organisational changes, a direct comparison of the Youth
Justice Board’s funding between 2010-11 and 2018-19 is not possible?°®.
The Youth Justice Board’s net expenditure in 2018-19 fell to £86 million®®".

The Youth Justice Board has retained responsibility for providing
grants to local Youth Offending Teams. In 2011-12, the Youth Justice
Board provided £115 million grant funding for Youth Offending Teams

in England and Wales, equivalent to £129 million in 2018-19 prices. This
represented 35% of the Youth Offending Teams’ total grant funding?®®.
In 2017-18, the Youth Justice Board provided £71.5 million grant funding
to Youth Offending Teams in England and Wales. This represented
nearly 29% of the £250 million?°° grant funding from all sources for
Youth Offending Teams, with local authorities on average providing 50%
of the total and other contributions coming from police, PCCs, probation
and health. The level of grant funding available from the Youth Justice
Board in 2018-19 remained broadly unchanged from 2017-18. In Wales
in 2011-12, the Youth Justice Board made grants of £7.5 million (worth
£8.4 million in 2018-19 prices) to Youth Offending Teams, or 30% of
their total grant funding of £25 million. Although the overall amount has
reduced, the share of Youth Justice Board grants going to Wales has
remained constant over time. By 2017-18, Youth Justice Board grants
of £4.6 million represented just over 22% of the total grant funding of
£20.7 million. Over the same period, the proportion of funding received
directly from the Welsh Government increased from 11% to 17% (£3.4
million in 2017-18). We set out further details of overall expenditure on
youth justice by local authorities in paragraph 2.127.

205
206
207

208
209

Para 4.184 et seq.

Para 2.107. The drop in net expenditure is because the Youth Justice Board is no longer responsible for funding secure accommodation.

Para 2.107. The drop in net expenditure is because the Youth Custody Service is now responsible for placement of young offenders as opposed to
the Youth Justice Board.

Ministry of Justice (2011-12) Youth Justice Statistics, table B3.

Ministry of Justice (2017-18) Youth Justice Statistics, table F3.
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d)

212

213

2114

Other Ministry of Justice expenditure

The Criminal Injuries Compensation Authority, another Ministry of
Justice agency, spent around £7 million in Wales in 2017-18, or 5% of its
total expenditure. This is a fall from a peak of over £28 million in 2011-12.

Ministry of Justice central operations expenditure relating to Wales
amounted to £62 million in 2017-18. This spending is allocated to
Wales based on a population share since a geographical breakdown
is not possible.

Also apportioned to Wales is £3 million of spending by the Office of
the Public Guardian, together with spending by some smaller bodies,
commissions and offices, including the Office for Legal Complaints
(£0.64 million), the Criminal Cases Review Commission (£0.27 million),
and the Judicial Appointments Commission (£0.25 million).

2. Home Office

2115

2116

The Home Office budget has also fallen, by less than is the case of the
Ministry of Justice but nonetheless by a significant amount; almost a fifth
in real terms between 2010-11 and 2019-20. The principal impact of this
in Wales has been on the police.

The funding of the police is considered in detail in paragraphs 4.89 and
following. It is derived from three sources (1) the Home Office, (2) the
Welsh Government and (3) a precept levied by Welsh local authorities.
In 2018-19 the Home Office provided revenue funding for the four Welsh
police forces totalling £209 million and specific grants of £51 million?"°.
The whole police funding in Wales is set out in paragraph 4.98.

210

Para 4.95.
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217

In addition, the Home Office funds agencies including counter-
terrorism which cover England and Wales. Based on the Police Grant
determination, around £19 million of the Home Office’s Crime and
Policing Group spending in 2017-18 was allocated to Wales. The Welsh
share of spending by HM Inspectorate of Constabulary was around
£630,000 in 2017-18. British Transport Police spending relating to Wales,
based on a regional analysis of passenger numbers by train and light
rail, amounted to £5.2 million in 2017-18. Civil Nuclear Police Authority
spending was allocated by population across Wales, England and
Scotland; the Welsh share for 2017-18 was £5.4 million.

3. Crown Prosecution Service

2118 Crown Prosecution Service net expenditure in England and Wales was

£591 million in 2010-11 (£675 million in 2018-19 prices). Its expenditure
in 2018-19 was £504 million, a cash reduction of around 15% and a real
terms reduction of 25%. Staff in post (full time equivalent) fell by 36%
over this period. The operational expenditure for CPS Cymru-Wales in
2010-11 was £34 million. Net expenditure (including central and non-
geographical costs) for CPS Cymru-Wales in 2010-11 was £24.8 million
(£28.3 million in 2018-19 prices). In 2018-19 operational expenditure for
CPS Cymru-Wales was £20 million. When central and non-geographical
costs are apportioned, this figure rises to £23.9 million, representing

a real terms reduction of 16%. We consider this in more detail in
paragraph 4.153.
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4. Welsh Government

a) Overall funding

2119 The Welsh Government’s overall budget has fallen by 5% in real terms
since 2010-11, with day-to-day departmental spending 7% lower per
person than in 2010°",

2120 Following on from the work of the Holtham Commission?”?, the UK
Government agreed?” to establish a funding “floor” for the devolved
Welsh budget in the 2015 Spending Review, in recognition of the fact
that the Barnett formula took no account of the higher relative need for
public services in Wales. From 2018-19, a new needs-based factor was
added to the Barnett formula for Wales. This was designed to ensure that
future budget changes would not lead to the Welsh budget falling below
115% of the equivalent expenditure for England, reflecting differences in
demographics, deprivation and the cost of delivering services.

b) Funding of justice
2121 Although Wales receives no consequential funding for justice under the
Barnett formula, the Welsh Government’s own budget, of some £18.4

billion in 2019-20, reflects significant funding for justice including:

21211 £143.4 million for the four Welsh police forces
(see paragraph 4.94).

21212 £16.8 million for community support officers
(see paragraph 4.95.).

21213 £11.3 million for Cafcass Cymru
(see paragraph 7.78).

21214  £41 million for the Welsh tribunals.

211 op cit n. 96: 9.
212 Assembly (2009) The Independenr Commission on Funding and Finance for Wales.
213 HM Government and Welsh Government (2016) The agreement between the Welsh Government and the United Kingdom Government on the

Welsh Government's Fiscal Framework.
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2122

2123

2124

2125

Fire and Rescue Services work closely with the police but are a
devolved service, as is the ambulance service. The Welsh Government
budget for Fire and Rescue Services and Resilience is £9.2 million in
2019-207",

The Welsh Government’s funding for other public services, given

the close interaction between services such as health and social
services, education and housing, and the justice system is significant.
Most directly, the Welsh Government has responsibility for health and
education services in public sector prisons?'®.

Indirectly, in addition to core funding for the NHS and local government,
allocations by the Welsh Government such as the following all
contribute to a wider agenda of social justice:

. £262.3 million Early Intervention, Prevention and Support;
. £31.5 million Substance Misuse Strategy Implementation;
. £52.2 million Supporting Children;

. £19.4 million Wellbeing of Children and Young People;

. £10.7 million Youth Work Board;

. £13.5 million Financial and Digital Inclusion;

. £35 million Integrated Care Fund; and

. £17.9 million Homelessness Prevention?.

In 2019-20 the Welsh Government has:
21251 Created a Single Advice Fund worth £8 million?".
2125.2 Provided a £2.3 million uplift to the Welsh local government

finance settlement for children’s social services to “prevent
more children being taken into care””®.

214
215
216
217
218

WS172 Chief Fire and Rescue Advisor and Inspector Wales: 1.
WS140 Welsh Government (education and employment): 1.
Information provided by Welsh Government to the Commission.
Para 3.42, 3.43.

op cit n. 216.
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5. Local government

2126 Local government in Wales, in addition to considerable expenditure

2127

2128

in relation to children to which we refer at paragraphs 7.68 to 7.77

and following, also spent around £5.4 million in 2017-18 on coroners
(resources available to coroners is discussed in paragraphs 6.69 and
following) Local authorities also have responsibility to provide social
services to prisoners; however we have been unable to ascertain how
much of social services’ funding is spent on supporting prisoners both
in custody and in preparation for their release.

Another responsibility of local authorities is Youth Offending Teams?
for which the Welsh Government also provides funding as part of the
local government settlement. In 2017-18 the gross revenue expenditure
by local authorities on youth crime prevention was £25.2 million??°, of
which £20.7 million went to Youth Offending Teams??'.

In addition, the police precept, collected through council tax, amounted
to just over £290 million in 2018-19; we examine this in more detail

in paragraph 4.95. This is now the largest element of the total police
funding in Wales.

6. Summary

2129

In providing a summary we can only do so on the basis of 2017-18
figures as there is no complete Ministry of Justice breakdown of their
figures for Wales for 2018-19. In 2017-18, almost £1,165 million was spent
on the justice system for Wales taking into account expenditure by

UK, devolved and local government as described in paragraph 2.96
and including an apportionment of centrally managed UK Government
costs???. This equates to around £370 per person. It accounts for
around 3.6% of total identifiable spending for Wales. Spending on the
justice system peaked at around £1,537 million in 2009-10 (in 2018-19
prices) and has since fallen by more than one fifth in real terms.

219
220
221
222

Para 4.176.1.
Para2.111.
Para2.111.
op cit n. 98: 5.
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2130 UK Government spending on the justice system for Wales has fallen

2131

by a third in real terms since 2009-10, to £723 million in 2017-18. The
explanation for the fact that the total spending on justice in Wales

has not fallen by as much as UK Government funding for justice is

the funding provided by the Welsh Government and Welsh local
authorities. In 2017-18, this made up some 38% of the total justice
expenditure in Wales. This percentage does not include spending on
Cafcass Cymru, Youth Offending Teams and education and social care
for prisoners in Wales.

Three key considerations emerge: (1) Welsh Government is a substantial
contributor to the justice system in Wales. For example, direct UK
Government funding accounts for about one third of police funding?*.
(2) The impact of cuts in UK Government funding has been patrtially
offset by Welsh Government and Welsh local authority funding. (3)
However, under the current devolution scheme the Welsh Government
has only a very limited role in formulating policy, setting priorities,
re-allocating funds to more constructive uses in relation to justice and
ensuring such funds as are spent on justice are spent in a way that
delivers effective justice and benefits the people of Wales.

223

Figure 20 at para 4.98.
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3.

3.

3.2

Introduction

Information, advice and assistance are essential to obtaining access to
justice. Access to justice is itself one of the key principles underpinning
the Rule of Law, as we have explained at paragraph 1.10. Without access
to justice the Rule of Law is undermined and put at risk??*. The citizen
is denied rights to an effective remedy, a fair trial and equality before
the law. Without advice and support the overwhelming majority will

be unable to obtain justice, as the justice system is very complex and
difficult to understand. In short, the justice system will fail if people do
not have confidence that it will enable them to obtain remedies for
wrongs and treat them fairly??°. As we point out at paragraph 3.51, a
2017 survey by Citizens Advice in Wales showed that only 48% thought
that the outcome would be fair if they went to court.

We examine in this Chapter whether the provision of legal advice
services enables the people of Wales to have access to justice and
whether, within the wider context of information and advice services,
such access allows the early resolution of issues that can otherwise
give rise to much more serious problems. In Part 1, we consider the
present system of legal advice services funded through legal aid and
third sector advice services. In Part 2, we consider civil and family
legal aid, litigants in person, advice by the third sector and public
awareness. In Part 3, we consider criminal legal aid and litigants in
person before the criminal courts.

Part 1: The present system

1. Legal aid and advice before 2012

3.3

Individual citizens have a continuum of need from basic information
through to expert and often specialist legal advice and support. This
need was largely met for many years by legal aid??°.

224
225
226

Observations of Lord Neuberger, former President of the Supreme Court.
WS148 Julie James AM: 5.
A system of government-funded support enabling people to access legal advice and representation.
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3.4

In the late 1940s, legal aid emerged as a small but significant part of
the welfare state. The Legal Aid and Advice Act 1949 introduced a
consistent approach to providing legal assistance in England and Wales
based on a means test. Its overall aim was to make legal aid and advice
more readily available for “persons of small or moderate means”??’. This
covered almost 80% of the population and was a small but significant
part of the welfare state. The civil scheme under the Act began in

1950 and the criminal scheme in 1952. It was by and large managed

by the Law Society. The Legal Aid Act 1988 led to the setting up of the
Legal Aid Board, which developed strategy and started a system of
franchises which allowed some funding to go to the voluntary sector.

Its successor body, the Legal Services Commission was established

by the Access to Justice Act 1999%? as a non-departmental public

body with the objective of trying to bring the legal aid budget under
control. Its work was overseen by an independent board of six non-
executive Commissioners???. This Act introduced a more mixed delivery
model with criminal legal aid**° being provided largely by lawyers in
private practice but also by some salaried lawyers employed by the
Commission known initially as the Salaried Defence Service and later
as the Public Defender Service. Civil legal aid was provided largely by
private practitioners and at law centres under a scheme variously called
the Community Legal Service or Civil Legal Advice. The Legal Aid Board
and the Legal Services Commission both had control over the legal

aid fund which provided public funding to pay lawyers for legal advice
and representation. Neither body had control over other funds which
supported voluntary sector providers.

2. Third sector advice services

3.5

The concept of a UK-wide national information and advice service
provided largely by volunteers emerged in the years between the two
world wars, in large part due to the impact of the First World War on
families. The origins of today’s provision of voluntary advice services
by the third sector can be traced back to the first Citizens Advice
Bureaux which were set up in 1939, largely to assist with the problems
arising from evacuation. Swansea was among the first towns in the UK
to have a Citizens Advice Bureau. In the 1970s, the development of

227
228
229
230

Joint Committee on Human Rights (2013)The Implications for Access to Justice of the Government’s Proposals to Reform Legal Aid: 7.
Access to Justice Act 1999.

Legal Services Ce ission (2012-13) Annual Report and Accounts.

O’Brien, D and Epp, ] A. (1999) Salaried Defenders and the Access to Justice Act. 63 MLT 394.
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3.6

3.7

3.8

individual bureaux was supported by a government funded National
Association of Citizens Advice Bureaux through the Department of
Trade and Consumer Affairs. Other advice services began to develop,
including law centres, independent advice centres, local authority
advice services, Consumer Advice Centres, Housing Advice Centres
and Welfare Rights Units. In 1983, Port Talbot Citizens Advice Bureau
appointed the first full-time debt adviser in Wales, funded by a Welsh
Office grant.

Charitable trusts, local and national businesses, utility companies

and others have also funded advice services. A pattern developed

of local authorities tending to fund advice providers’ core costs, with
other funders paying for specific projects. With legal aid funding
reaching voluntary sector agencies in the 1990s, research at the time
showed that these agencies were often in a better position to provide
social welfare law advice than solicitors in private practice with little
experience of such work??'",

Over the last 40 years, while demand has risen rapidly, third sector
services have become more professionalised, although many have
continued to rely on trained volunteers. Some services have been
better funded than others. This has led to inconsistent levels of
quality?* as well as geographical gaps in provision — ‘advice deserts’.

Over the same period it became recognised that legal and other advice
services are an essential part of any system that addresses wider issues
of justice. They contribute to the financial circumstances and general
wellbeing of citizens, as well as relieving pressures on other parts of the
system such as primary health care. There is emerging evidence that
many who have legal problems with matters such as housing and debt
also have health issues. The evidence includes:

231
232

Steele, ] and Bull, G. (1996) Fast, Friendly and Expert — legal aid franchising in Advice Agencies without Solicitors.
Welsh Government (2013) Advice Services Review: Final research report.
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3.81

3.8.2

3.8.3

An assessment of Better Advice, Better Lives?*® found in

2015 that services provided by Citizens Advice Bureaux, with
outreach in GP surgeries and even home visits, had provided
access to services that many would not or could not otherwise
access (due to lack of knowledge or physical location). A high
proportion of those reached had mental health problems,
some compounded by worries about debt. The nature of

the advice ranged from helping clients to complete benefits
application forms and carrying out a full benefits review
through to support in appealing against decisions and
representation at appeals tribunals.

The Centre for Access to Justice at University College
London, funded by The Legal Education Foundation, has
been researching the correlation between social welfare law
problems and mental and physical health problems. Patterns
emerging from that research indicate that improvements in
health are greater for those individuals whose legal problems
have been resolved?,

Partnership working between Swansea Law Clinic, Maggie’s?®®
registered charity and health professionals at Swansea’s
Singleton Hospital aims to address legal needs that would
otherwise exacerbate mental and physical health problems?®.
This is an example of a model of collaboration between legal
and health professionals to provide free legal advice in a
health setting.

233
234
235
236

Welsh Government (2015) An assessment of the implementation of the ‘Better Advice, Better Lives' scheme: Final Report.
The Legal Education Foundation (2018) Annual Review: 10-16.

Maggies Centre Swansea.

WS090 Swansea Law Clinic: 1.
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3. Legal aid after 2012

3.9

310

3N

LASPO effected two major changes in the provision of legal aid we
have described.

First, it established the Legal Aid Agency in place of the Legal Services
Commission as an executive agency of the Ministry of Justice. The
Legal Aid Agency has no policy role in relation to legal aid. Policy sits
with the Ministry of Justice??’. It is no longer independent of the Ministry.
The Agency procures criminal legal aid services from barristers and
solicitors and through the Public Defender Service which we describe
at paragraph 3.77. The Agency also funds Civil Legal Advice, a service
which provides advice on a range of issues including family, housing
and debt to those who qualify for legal aid.

The second and much more significant change made by LASPO was

a substantial reduction in the scope of and eligibility for legal aid.

The result has been that total expenditure in England and Wales has
been dramatically reduced since 2012. Figure 4 shows the annual
expenditure on (1) civil and family legal aid, and (2) criminal legal aid

for England and for Wales in the years between 2011-12 and 2018-19%.
Comparing 2011-12 and 2018-19, total actual legal aid expenditure in
England fell from £2,024 million (£2,280 million in 2018-19 prices) to
£1,637 million, a real terms reduction of 28%. In Wales, for the same
years, expenditure fell from £114 million (£128 million in 2018-19 prices)
to £80 million, a real terms reduction of 37%. The combined legal aid
budget in England and Wales still remains the largest in the world and
its expenditure per capita remains one of the highest globally, although
less than 40% of the population is now thought to be eligible for some
form of legal aid?*. This compares to Scotland where the expenditure?*°
per capita is slightly smaller but where 70% of the population is

eligible for some form of legal aid, some of whom may have to pay a
contribution to their costs.

237
238

239

240

OE020 Shaun McNally CBE: 4.

The reported expenditure is of legal aid payments to providers for work on cases that have been completed. It excludes fees paid for work on cases
that have not yet finished.

WS125 Professor Alan Paterson: 1, WS166 Roger Smith OBE: 1, WS167 Dr Anna Barlow: 2. Also Paterson, A (2012) Lawyers and the
Public Good, Democracy in Action (Hamlyn Lectures 2010).

In 2017-18, the Scottish Legal Aid Board spent £74.09 million on criminal legal aid and £49.91 million on civil and childrens legal aid.
Assisted persons and opponents contributed a further £8.09 million (Scottish Legal Aid Board (2018) Annual Report and Accounts 2017-18.).
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Figure 4
Expenditure on legal aid in England and in Wales*"

Civil and family legal aid (£millions)

England 1,027.03 104414 100614 880.61 775.08 768.01 783.84 799.89
Wales 6516 67.66 66.65 55.89 39.47 40.89 43.26 44.04
Total 1,09219 11M.80 107279 936,50 81455 80890 82710 843.93

Criminal legal aid (£millions)

- 2011-12 2012-13 2013-14 2014-15 2015-16 | 2016-17 2017-18 |2018-19

England 996.91 954.92 91415 866.18 843.60 836.18 83718 83717
Wales  48.44 4179 38.46 3810 38.68 34.86 3458 3610
Total 1,045.35 996.71 952.61 904.28 882.28 871.04 87176 873.27

Combined total legal aid (Emillions)

England 2,023.94 1,999.06 1,920.29 174679 1,618.68 160419 1,621.02 1,637.06
Wales  113.60 109.45 1051 93.99 7815 7575 77.84 8014
Total 213754 210851 2,025.40 184078 1,696.83 1,679.94 1,698.86 1,717.20

312 In 2018-19 in Wales, 55% of legal aid expenditure was on civil and family
matters and 45% was on criminal matters. The breakdown of this across
civil, family legal aid and legal help is set out at Figure 5. We set out
more detail of the expenditure on civil legal aid, family legal aid and
criminal legal aid later in this Chapter.

241 op cit n. 194.
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Part 2: Legal aid and advice for civil, family
and other problems

1. The limited scope

313  As we have already observed, the scope of and eligibility for legal aid
has been greatly reduced since 2012. This is particularly so in relation to
civil and family justice. Under the Access to Justice Act 1999, all aspects
of civil legal aid were within scope unless specifically excluded?*.
LASPO reversed this position and instead listed those matters which
were within scope. Areas removed from scope included all private
family law except where there is evidence of domestic violence or child
abuse’*?; housing matters except where the home is at immediate risk;
most employment law; debt, except where there is an immediate risk
to the home; non-asylum immigration law; and the majority of welfare
benefits cases. Even within the subject areas still eligible for civil legal
aid, there are significant exceptions?**. For example, civil legal aid is
only available for welfare benefits in appeals on a point of law. All other
areas of welfare benefits law are excluded.

314 If a case is within the scope of LASPO, there is a further means and
merits eligibility test to pass before the applicant is granted civil legal
aid. If a case does not fall within scope, it is possible to make a request
for Exceptional Case Funding on human rights grounds, though this has
proved to be very limited.

315 Research has shown that the most common forms of dispute worldwide
are property matters, issues at work, family problems, neighbour
conflicts, consumer rights and conflicts with authorities?*>. The effect of
LASPO is that, for most people in England and Wales, there is no legal
aid in areas where disputes most commonly arise and where they need
advice, particularly regarding employment, housing and social welfare.
Across England and Wales as a whole, in 2017-18 there were 140,000
civil cases started which involved legal aid, compared with 785,000 in
2010-11, a decrease of 82%**°.

242 Exceptions included personal injury and damage to property, conveyancing, boundary disputes, defamation or malicious falsehood, the making
of wills, trust law and business cases.

243 Para 7.113.

244 LASPO 2012 Part 1.

245 There are an estimated one billion such legal issues in total every year. Hiil (2018) Understanding Justice Needs,
The Elephant in the Courtroom:14.

246 House of Commons (2018) Debate Pack, The furure of legal aid: 4.
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2. The expenditure and its adequacy

a) Expenditure on legal aid

316 Asis evident from Figure 4 there has been a significant cut in the
expenditure on civil and family legal aid in the years 2011 to 2019. Figure
5 sets out the detail of the expenditure on family and civil legal aid in
Wales using the following categorisation employed by the Ministry
of Justice:

3161

Advice and assistance from a solicitor, third sector organisation
or the Civil Legal Advice service?. This can include
representation at tribunals but not at court.

316.2 Representation and advocacy at court’®. In some cases, legal
aid will have been provided for initial advice and assistance
before being provided for representation and advocacy.

316.3  Representation and advocacy costs met by unsuccessful
opponents in court proceedings?*.

316.4  Advice and advocacy for anyone in danger of eviction or
having their property repossessed, regardless of
their means?®°.

316.5  Family mediation for divorcing or separating couples to seek to
reach agreement without using the courts®'.

247 Categorised by the Legal Aid Agency as “legal help’

248 Categorised by the Legal Aid Agency as ‘civil representation’.

249 Para 3.17.

250 Housing Possession Court Duty Scheme.

251 An initial ‘Mediation Information and Assessment Meeting' assess An initial ‘Mediation Information and Assessment Meeting assesses whether

mediation can resolve an issue and must be undertaken where an individual seeks legal aid for this area of work.
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Figure 5
Civil and family legal aid in Wales 2011-12 to 2018-192°2

Family legal aid (£millions)

Advice and assistance 3.86 3.07 1.98 113 0.89 0.93 0.68 074

Court representation

4551 4888 5422 4202 2986 30.26 3317 3234
and advocacy

Court representation

— costs met by 012 0.07 0.07 on 019 0.08 0.01 0.03
opponent

Family mediation 0.95 0.94 0.50 0.47 0.45 0.44 0.34 0.29
Total 5044 5296 56.77 4373 3139 3171 34.20 33.40

Civil legal aid (£millions)

2011-12 2012-13 [2013-14 [ 2014-15 | 2015-16 | 2016-17 [ 2017-18 | 2018-19

Advice and

} 866 857 426 376 3.53 3.95 3.40 3.4
assistance

Court representation

1.83 1.55 1.43 1.41 1.22 1.83 3.04 1.67
and advocacy

Court representation

— costs met by 4.23 4.58 4.06 6.87 3.24 3.32 2.54 5.48
opponent

Housing advice and | 0 013 012 009 008 008 008
advocacy

Total 1472 1470 988 1216 808 918 906 10.64

Combined total civil and family legal aid (Emillions)

2011-12 2012-13 |2013-14 | 2014-15 | 2015-16 | 2016-17 | 2017-18 | 2018-19

Total 6516 6766 66.65 5589 3947 4089 4326 44.04

252 op cit n. 194.
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317

318

319

3.20

Comparing 2011-12 and 2018-19, civil and family legal aid expenditure in
Wales fell from £65 million (£73 million in 2018-19 prices) to £44 million,
a real terms reduction of 40%. In England, comparing the same years,
there was a real terms reduction in civil and family legal aid expenditure
of 31%. Over the period, there has been a marked reduction in legal

aid for advice and assistance in relation to both family and civil matters
reflecting changes to the scope and eligibility for legal aid as a result
of LASPO.

However there is a significant issue relating to what the Ministry

of Justice describes as expenditure. In its published statistics of
expenditure on civil and family legal aid, the Legal Aid Agency
includes as expenditure costs met by unsuccessful opponents in court
proceedings where the other party has been granted legal aid. This is
not expenditure made by the Agency but sums paid by other parties
to proceedings where they have been ordered by the court to pay the
costs of the legally aided party. The Legal Aid Agency explained the
inclusion of this sum in their figures for expenditure even though it is not
expenditure by the Agency on the basis that without the grant for legal
aid many cases would not have proceeded to court.

In civil legal aid this is a material issue. First because out of what the
Legal Aid Agency say is total expenditure on civil legal aided cases in
2018-19 in Wales, 52% is provided by the costs met by unsuccessful
opponents in court proceedings. Second it affects the balance between
civil legal aid and family legal aid. As shown in Figure 5, in 2018-19, a
sum of £33.4 million out of the overall expenditure of £44 million was

on family legal aid, over 75% of the total civil and family legal aid spend
in the year. If however the costs met by opponents is taken out of the
Figure then the proportion of funds actually spent on family legal aid
rises to 86.7%.

There are three points of importance in relation to family justice. First,
as Figure 5 shows, that court representation and advocacy is by far

the largest category of family legal expenditure in Wales. In 2018-19, it
accounted for almost 97% of the total expenditure on family legal aid.
Figure 6 shows the breakdown of legal aid on court representation and
advocacy by subject area. Expenditure is dominated by child care and
other public law family proceedings®*>. In 2018-19, £29.11 million was

253

For care proceedings see para 7.66 et seq.
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3.21

3.22

spent on care and other public law proceedings and £3.23 million on
proceedings relating to disputes over children between parents and
other private law cases.

Second from 2011-12 to 2017-18, per capita spending relating to public
law care proceedings in Wales was 32% higher than in England
cumulatively over these years?>*.

Third over the period, there has been a marked fall in the expenditure
on disputes between parents over children and other private law
matters?®>. This is because LASPO removed legal aid for most private
family law, including children issues such as contact and residence.
Legal aid remains available for such cases, but only where there is a
risk of domestic violence or child abuse where applicants must provide
relevant proof through a range of prescribed forms of evidence?*.

Figure 6
Legal aid for court representation and advocacy in family matters?®’

Family legal aid for court representation by subject area (£millions)

Child care and
other public law 2912 3516 4045 3209 24M 26.45 2965 291
proceedings

Proceedings
relating to disputes
over children

between parents

16.39 1372 1377 993 575 3.81 3.52 3.23

and other private
law cases

Total

4551 48.88 54.22 4202 2986 3026 3317 3234

Source: Legal Aid Agency

254
255
256
257

op cit n. 96: 28.

Described as private law Children Act proceedings’

We discuss the consequences of removing large parts of legal aid for private family law cases at para 7.113 et seq.
op cit n. 194.
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3.23 Some other comparatively small amounts have been made available
by the Ministry of Justice to try and address the significant reductions in
legal aid:

3.231  £5 million has been allocated to an investment fund for the use
of innovative technologies to underpin the provision of legal
aid and to move away from necessarily relying on face-to-face
advice in every instance?"®,

3.23.2 £3 million has been provided over two years to assist litigants
in person.

These are very small amounts considering the huge cuts following
LASPO and the impact that those cuts have had on access to justice,
particularly in Wales.

b) Adequacy

3.24 The cuts in the scope of legal aid have impacted on those people
most in need of help as well as on advice and legal support bodies
which provide that help. For people dealing with debt, housing
and homelessness, these concerns can be both a cause and a
consequence of mental health problems?*°. Poverty affects about
700,000 people in Wales, almost one in four of the population?®°. The
levels of income poverty in Wales are higher than in England and the
potential for harm to people in need of help resulting from the LASPO
reforms is higher in Wales than it is in England®®’. Although a direct link
cannot be drawn, it is notable that mental health cases form a higher
proportion of Welsh law firms’ work than the English average®®.

3.25 Inthe post implementation review of Part 1 of LASPO, published by the
Ministry of Justice on 7 February 2019, the UK Government recorded
the substantial feedback that the scope had been narrowed too far?®,
The accompanying Action Plan, “Legal Support: the Way Ahead”?**,
promised a comprehensive review of the legal aid eligibility regime by
2020, with earlier action focused particularly around access to legal

258 OE020 Shaun McNally CBE: 5.

259 Tbid: 9.

260 WS021 Bevan Foundation: 1.

261 WS161 Dr Daniel Newman: 8.

262 Figure 59 areas of law practised in England, England without London and Wales, para 9.52.
263 OE045 Rt Hon Mark Drakeford AM and Jeremy Miles AM: 3.

264 Ministry of Justice (2019) Legal Support: The Way Ahead.

The COMMISSION 02 JUSTICE in WALES Report


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/777036/legal-support-the-way-ahead.pdf

102

CHAPTER 3: INFORMATION, ADVICE AND ASSISTANCE

3.26

3.27

3.28

aid for disputes relating to children and families. It also undertook

to consider whether the process for Exceptional Case Funding

could be simplified, or a process for urgent cases introduced; and

to remove the requirement for requests for debt, discrimination and
special educational needs advice and support to be routed through a
telephone gateway. There was a greater emphasis on collaboration in
the plan in developing technology and to share resources.

This review and plan does not properly assess or effectively address
the scale of the problem, particularly that in Wales. The evidence we
received largely mirrored the conclusions of the UN Rapporteur on
extreme poverty and human rights in the UK. In May 2019, Philip Alston
released his final report. It is highly critical of the impact of reduced
legal aid and states “...many poor people are unable to effectively
claim and enforce their rights, have lost access to critical support,

and some have even reportedly lost custody of their children. Lack of
access to legal aid also exacerbates extreme poverty, since justiciable
problems that could have been resolved with legal representation go
unaddressed”*®>. As we will explain, a more far reaching and radical
plan is needed.

The National Audit Office (UK)?*%®, the Justice Committee?®” and the
Commons Public Accounts Committee?®® have questioned whether
the reduced spending on civil legal aid has increased costs elsewhere
in the legal system. It is clear from evidence received by us, including
at engagement sessions, that since LASPO there has been increased
pressure on health services and policing with individuals not knowing
where to go for legal advice.

The annual expenditure in Scotland for civil and family legal aid is £30
million. Despite this level of expenditure which is less than in Wales,
the scope for civil legal aid in Scotland is wider than that in England
and Wales. It is largely delivered by law firms. The Scottish Government
is also strongly supportive of the legal sector and protected legal

aid. Public service lawyers are important in rural areas in providing
legal advice. In 2018 a panel chaired by Martin Evans carried out a

265

266
267

268

United Nations General Assembly Human Rights Council (2019) Promotion and protection of all human rights, civil, political, economic,
social and cultural rights, including the right to development.

Ministry of Justice and Legal Aid Agency (2014) Implementing reforms o civil legal aid.

House of Commons (2015) Impact of changes ro civil legal aid under Part 1 of the Legal Aid, Sentencing and Punishment of Offenders
Act 2012.

House of Commons (2015) Implementing reforms to civil legal aid.
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strategic review of legal aid which recommended that legal aid should
be focused on the needs of the user rather than designed around

the needs of administrators and lawyers. It recommended that advice
agencies played an important role and better outcomes could be
achieved if providers worked together. It recommended linking advice
provision to the existing community framework?°,

3.29 The evidence of the First Minister was that the cuts to legal aid had
placed additional demands on other public services. The Welsh
Government had therefore responded to the impacts of the cuts
and was providing additional resources for advice services. This
necessitated diverting money to address functions that were not
devolved instead of using the resources for functions that had been
devolved and for which the funds were allocated under the current
devolution scheme. The Welsh Government only followed this
course where it was convinced it was necessary. As we will explain
at paragraphs 3.42 and 3.43, the Welsh Government plans to provide
advice services with £8.045 million in 2020 despite not having any
responsibility under the current scheme of devolution for legal aid
administration or policy. The Welsh Government has done this believing
it was the right thing to do?’°.

3.30 We agree that it was the right thing to do. It is clear, in our view, that the
provision of these funds (which are essential to provide for the basic
right of access to justice), should have been the responsibility of the
UK Government. The UK Government did not devolve that function
under the provisions of the Wales Act 2017 but it failed to discharge its
responsibility for that function so that it met the needs of the people

of Wales.
269 Evans, M (2018) Rethinking Legal Aid: An Independent Strategic Review.
270 OE045 First Minister: 2.
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3. The number of lawyers providing legal aid

3.31

3.32

Wales has seen a drop of 35% in the number of civil and family legal aid
providers who are solicitors between 2011 and 2019. The number of not
for profit organisations who are civil and family legal aid providers has
reduced by 89% in the same period.

Figure 7
Civil and family legal aid providers in Wales 2011 to 2019
250
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0 ——
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Source: Legal Aid Agency

Many law firms and other providers in Wales stopped doing civil and
family legal aid work or reduced the areas of legal aid work they were
undertaking. The decline in the number has been uneven across parts
of Wales?”'. The following are examples of what has happened:

3.321 Four of the eight legal aid procurement areas in Wales have
only one housing law legal aid provider?’2.

3.32.2 In 2012, there were 31 providers holding a welfare benefits
legal aid contract in Wales. In August 2018 only three
remained, in Cardiff, Newport and Swansea?’=.

271
272
273

WS161 Daniel Newman: 3.
Harper, S (2018) The effects of LASPO on civil legal aid in Wales.
WS095 Law Works: 2. WS097 TA Law: 1.
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3.32.3

3.32.4

3325

3.32.6

3.32.7

3.32.8

In Montgomeryshire and Radnorshire only three practices
have legal aid franchises and are based only in Newtown and
Llandrindod Wells. Out of the four practitioners in family law,
two are aged in their sixties?’.

The only solicitor employed by Citizens Advice in North and
Mid Wales was made redundant in March 2018. The demand
on his services was so high that he worked an additional 24
hours a week unpaid?’®.

Until March 2013, Citizens Advice Swansea Neath Port Talbot
delivered legal aid services amounting to over £250,000 per
year. After LASPO, a third of funding was cut resulting in a
reduction of 12 staff members, 30% of the total number. The
Welsh Government provided some funding but not to the same
level as before?’®.

Welsh Government funding has enabled Citizens Advice
Cymru and Shelter Cymru to continue the provision of
advice services that otherwise would have come to an
end due to LASPO?”’.

The Cardiff Law Centre closed in 2014 after having been in
operation since 1978. The Deaf Law Centre (Newport) closed
in 2014, as did Cardiff Age Concern Welfare Rights Unit?’%. As
an exception to this trend the Speakeasy Advice Centre in
Cardiff has joined the Law Centres Network and become the
Speakeasy Law Centre?’”?.

In Caerphilly closures and amalgamations have seen the
number of law firms fall from 12-15 to five?®°.

274
275
276
277
278
279
280

WS020 Robert Hanratty: 1.

WS004 lan Winrow: 1.

WS13 Neath Port Talbor CA: 1.

OEO008 Fran Targett and John Puzey: 1.

WS130 Public Law Project: 3.

OE038 Warren Palmer: 4.

WS112 Caswell Jones: 3. However, we note that Cardiff is easily accessible from Caerphilly by private and public transport and that the

reduction in the number of providers in Caerphilly does not mean that there is necessarily a reduction in choice for people living in the town.
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3.33 This decline in the number of legal aid providers is mirrored in the

overall decline in the number of applications for civil and family legal
aid. This has been uneven across Wales. Figure 8 shows the number
of civil and family representation applications granted to legal aid
providers based in Cardiff, Rhondda Cynon Taff and Wrexham from
2011-12 to 2018-19. The overall trend is a fall in the number of legally
aided applications granted from 2011-12 and a subsequent rise in
2016-17. The rise in the number of family representation legal aid
applications granted mirrors the rise in the number of care proceedings
as we explain at paragraph /.25 and consequent expenditure on public
law care proceedings described in paragraph 3.17. More than one legal
aid certificate can be issued in care proceedings and it is not unusual
for parents, the child or children and other interested parties to have
separate legal aid certificates in a matter. In terms of overall civil legal
aid there is proportionally less civil legal aid being granted to providers
outside Cardiff. At the same time, Citizens Advice and others?®' have
recorded increasing numbers of people getting into debt, needing

to challenge benefits decisions, struggling to keep their housing and
claiming unfair treatment at work.

Figure 8

Volume of civil and family representation applications
granted to legal aid providers in Cardiff, Rhondda Cynon
Taff and Wrexham by category
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4. The third sector

a)

3.34

3.35

3.36

The providers

The largest third sector providers of advocacy and advice in Wales
are Citizens Advice and Shelter Cymru which are partly funded by the
Welsh Government.

There are 19 local Citizens’ Advice Centres in Wales with nearly 800
volunteers and paid staff working from 375 community locations, over
the telephone and online. In 2018-19, 62% of clients contacted them
through the local offices and in that year over 92,000 people came for
advice in relation to 459,00 issues. The proportions of its work have
been estimated?®? as: benefits and tax credits 46%; debt 27%; with
financial services, employment and housing as the other main areas.

In 2018, Shelter Cymru advised 9,864 households amounting to 19,474
people. Of these cases, the most common presenting problems were
homelessness 42%, rent arrears 23%, issues in seeking accommodation
22%, possession action 22%, housing and other benefits 20% and debt
and money advice 19%.

282

WS058 Citizens Advice Wales: 3.
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b)

3.37

Funding of the third sector

It has been exceptionally difficult to establish how much public funding
currently goes into the third sector in Wales in this respect. The best
estimate is that funding from the Welsh Government, the UK Government,
local authorities, health boards, utilities, grant giving charities, trusts and
foundations probably exceeds £20 million per year, but it has not been
feasible to derive an exact figure because most advice agencies receive
funding from a range of sources. Figure 9 shows that local Citizens
Advice centres in Wales recorded income totalling £16 million in 2017-
18. Whilst not an exhaustive list, eight other third sector organisations
providing advice services recorded income totalling over £5 million. It is
equally difficult to obtain reliable data on how the income of third sector
advice providers has changed over time. As an indication, local Citizens
Advice received income totalling £9.6 million in 2009-10, equivalent

to £11.2 million at 2018-19 prices. However, during that period they lost
Legal Aid Agency funding of £2.1 million and received funding to deliver
new advice services relating to pensions. Overall, funding from local
authorities represented between £3 million and £4 million per year.
Funding via Citizens Advice Wales from the Welsh Government increased
from £0.8 million (£0.9 million in 2018-19 prices) to £5 million in 2018-19.
Figure 10 sets out the funding streams for the Citizens Advice in Wales.
As can be seen the mainstay of the funding by 2018-19 were the local
authorities and the Welsh Government.
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Figure 9
Income of third sector advice providers in Wales, 2017-18

2017-18 ANNUAL INCOME £

Citizens Advice 16,177,606
Shelter Cymru (not all advice) 3,086,281
SNAP Cymru (most, but not all advice) 984,610
Speakeasy Law Centre, Cardiff 356,195
Age Cymru 301,427
Tenovus 277,985
Rhyl Benefits Shop 145,898
Bro Dyfi Advice Centre, Machynlleth 71,578
Brecon Advice Centre 16,827
TOTAL 21,418,407

Source: Welsh Government
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Figure 10
Funding streams for the Citizens Advice in Wales 2009-10 to 2018-19

Local Citizens Advice Funding
Streams: Wales

FUNDING 2009-10 2010-11 2011-12
(EMILLIONS)

Local authority £3.3 £31 £3.5
Legal - Legal Service Commission/Legal Aid Agency £17 £1.8 £21

Money Advice Service / MAS - Cymru £1.6 £1.6 £1.3

Health / Primary Care Trust £0.0 £0.0 £0.0
Big Lottery £0.2 £0.5 £0.5
Advice Services Transformation Fund £0.0 0.0 £0.0
Additional Hours of Advice £0.5 £0.4 £0.0
Welsh Government £0.8 £0.8 £0.8
Pension Wise £0.0 £0.0 £0.0
Universal Support £0.0 £0.0 £0.0
All Other £€1.3 £1.9 £21

Total £9.4 £10.1 £10.3

Source: Welsh Government
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2012/13 2013/14 2014/15 2015/16 2016/17 2017/18 2018/19
(PROVISIONAL)

£3.9 £4.1 £3.8 £4.0 £3.9 £3.9 £3.8
£1.9 £0.3 £0.0 £0.0 £0.0 £0.0 £0.0
£1.5 £1.6 £2.0 £1.9 £1.7 £1.7 £1.5
£0.0 £01 £01 £01 £01 £01 £01
£0.3 £0.2 £01 £01 £0.2 £01 £01
£0.0 £0.0 £0.0 £0.0 £0.0 £0.0 £0.0
£0.0 £0.0 £0.0 £0.0 £0.0 £0.0 £0.0
£1.8 £3.4 £4.5 £4.9 £51 £4.9 £5.0
£0.0 £0.0 £0.0 £11 £0.6 £0.6 £0.5
£0.0 £0.0 £0.0 £0.0 £0.0 £0.0 £01
£21 £1.5 £2.0 £2.2 £3.0 £4.5 £4.1
£1.5 £1.2 £12.5 £14.3 £14.6 £15.8 £15.2
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3.38 The Wales Audit Office found in January 2017/ that local authorities
mostly “do not have an effective strategic approach to working with
the third sector, and inconsistencies in funding arrangements make it
difficult to demonstrate value for money”?,

3.39 [ltis clear from the evidence we have received that the current provision
does not look at what is working well on a local level, is not focused
on the beneficiaries and lacks a systematic and strategic approach?®,
Furthermore, as advice agencies are funded through numerous
channels and such funding is generally for a specific period, often
short term, the third sector has to spend an excessive amount of time
and money in sourcing funding. Funding is often project outcome
focused rather than for organisations’ core running costs; this can affect
the sustainable funding of staff and impact on service delivery?®. In
some cases, organisations have to adapt to follow the funding. Small
and niche providers tend to lose out on the funding, which causes
an excess of signposting services, and a lack of specialist advice?®°.
There is a lack of collaboration between the providers; often there is
competition between advice services for funding.

c) The Wales National Advice Network

3.40 Following an advice services review in 2013%¥’, the Welsh Government
established the National Advice Network in March 2015. The Network
brings together funders, advice providers, umbrella organisations and
other partners.

3.41 The Network has been tasked with providing expert advice, guidance
and support to the Welsh Ministers on how to develop strategically the
provision of social welfare information and advice services throughout
Wales. In partnership with the Network and other stakeholders, the
Welsh Government prepared and published the Information and
Advice Action Plan in December 20167%%. The Plan set out a series
of actions designed to establish by 2026 a comprehensive network
of quality assured information and advice providers from across the

283 Wales Audir Office (2017) Local Authority Funding of Third Sector.

284 WS011 Advice UK: 4, WS023 Speakeasy: 4, WS131 Riverside Advice: 1, WS139 Bro Ddyfi Advice Centre: 2, ES Third Sector.
285 OE038 Denise Inger: 3.

286 WS187 Riverside Advice: 5.

287 Para 1.25.

288 Welsh Government (2016) Information and Advice Action Plan.
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d)

3.42

3.43

public, private and third sectors. The proposed actions included the
development of the Independent Advice Quality Framework (designed
to interface with existing quality standards), efforts to combine funding
streams and jointly commission provision, the integration of advice
service planning with other strategic planning at local and regional level
and a shift in focus of provision towards prevention.

The Single Advice Fund

Under the Information and Advice Network Plan, the Welsh Government
has merged three of its separate grant funding programmes for advice
services, collectively worth nearly £6 million, into a Single Advice Fund
intended to introduce better coordination of its own advice service
funding. From January 2019, a share of the UK Financial Levy (an annual
payment collected by the Financial Conduct Authority, on behalf of HM
Treasury, from financial institutions carrying out their business in the UK)
for debt advice funding has been devolved to the Welsh Government.
This funding of over £2 million will be integrated with the commissioning
of debt advice services alongside other areas of social welfare advice
services that the Welsh Government funds through the Single Advice
Fund. The commissioning process was launched on 24 April 201928,

The Single Advice Fund will make £8.045 million grant funding

available to advice service providers for a year from 1 January 2020, with
the aim of encouraging better collaboration amongst advice providers.

It is intended that this will better meet the ever increasing demand for
generalist advice services and improve both the availability and the
quality of the specialist advice services that more people need to access
to resolve complex and often entrenched social welfare problems.

289

Written Statement of Jane Hutt AM, Deputy Minister and Chief Whip, 24 April 2019.
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e)

3.44

f)

3.45

The Social Welfare Law Advice Network

The Welsh Government has approved proposals to establish and
maintain six regional social welfare law advice networks across Wales
supported by a bilingual website with a searchable advice provider
directory?®. The intention is the networks will bring together local

and regional knowledge of advice providers, planners and funders,
providing more joined up service delivery that best meets need and
maximises the impact of resources. This is intended to deliver the
Information and Advice Action Plan’s commitment to develop local and
regional networks??",

The lack of a coordinating body

There is no statutory duty on any agency to fund advice services
provided by the third sector, with the exception of debt advice,
responsibility for which was devolved to the Welsh Government in
January 2019 as set out in paragraph 3.42. There is currently no
central database about how much funding there is in Wales??2. The
clear evidence to us was that a coordinated approach to funding is
needed?®. In this context, Welsh Government funding is the largest
single source of funding to the third sector?®.

5. Litigants in person

3.46

There are increasing numbers of people conducting their own cases
before the civil courts?®®. Even though many tribunals work on the basis
that one of the parties may be unrepresented, the position is similar in
the tribunals. In Scotland, in contradiction to England and Wales, the
majority of appellants at the Social Security and Child Support Tribunal
are represented?®®. Evidence indicates that a lack of representation can
impact on a person securing the best outcome for them??’.
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3.47

3.48

3.49

In addition to the increase in the number of litigants in person as a
result of the reforms introduced by LASPO, there has been a growth in
the number of McKenzie Friends. These are unqualified persons who
provide unregulated advocacy and advice services, often on a fee-paid
basis. The proliferation of the number of McKenzie Friends and the lack
of regulation is a matter of real concern?,

The factors that are both barriers to and support people’s participation
in the court and tribunal system across England and Wales are subject
of on-going research by the Institute for Criminal Policy Research at
Birkbeck. Preliminary findings indicate that barriers include lack of
access to legal representation, the impact of court closures and the
vulnerable nature of many court users. Factors supporting participation
include assistance from the judiciary, services provided by third sector
organisations and pro bono schemes?°. We have evidence that the
closure of many law clinics is a barrier and has a significant impact on
litigants in person. Many do not know where to receive advice. Others
do not have ready access as clinics are usually based in urban areas®°°.
Online and telephone information services are available, but some
telephone calls to, for example, the Ministry of Justice advice lines

for child support and probate services have a charge rate of 55p

per minute®',

An increase in unrepresented defendants also places additional pressure
on court staff and can lead to longer trials and witnesses being called to
court unnecessarily®*?. The increased use of technology in courts does
not suit all court users as users of civil, family and criminal courts are

not a cross-section of the population. There is a disproportionately high
percentage of individuals who are mentally ill or have an acquired brain
injury, people with substance misuse problems, people in poverty, people
who are homeless, those whose first language is not English or Welsh,
and those who experience multiple disadvantages and who were born
into a cycle of deprivation. Nine out of ten clients receiving assistance in
court in Cardiff need help with technology*°?, underlining the point that
technology cannot provide the entire solution.
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Judicial Executive Board (2019) Reforming the courts’ approach to McKenzie Friends.

Preliminary findings of Achieving Accessible Justice' by the Institute for Criminal Policy Research at Birkbeck, University of London and funded
by the Nuffield Foundation. It is anticipated that the final research will be completed late 2019 or early 2020.
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3.50

It is, however, important to point to a number of steps that have been
taken by lawyers and others to provide pro bono assistance to try and
mitigate the serious problems we have described:

3.501

3.50.2

There has been an expansion of pro bono work to support
litigants in person. Every third Friday in Cardiff, the Employment
Tribunal hosts a pro bono clinic for litigants in person through
collaboration between the Employment Lawyers Association,
Advocate (formerly the Bar Pro Bono Unit) and LawWorks. It

is used by 20-30 people a day and supports unrepresented
parties — mostly unrepresented claimants, but occasionally
unrepresented respondents — in complex case management
hearings. A further initiative is ‘Streetlaw’ where law students,
acting under supervision, speak to members of the public
about the process of bringing an employment law claim
(although not about individual cases). BPP Law School, Cardiff
University, Swansea University and the University of South Wales
participate in Streetlaw. A working group which meets several
times a year ensures that these arrangements work well**%,

Technology®°® has been successfully used to increase the
number of lawyers conducting pro bono work. The Legal
Advice Centre at University House, London has created

a platform that gives lawyers an opportunity to volunteer

at a date, time and location of their choosing. Volunteer
lawyers can sign onto the webcam platform and accept calls
whenever they want; the centre is able to use the availability
of volunteers in London to provide advice to locations in
Cornwall. Avon and Bristol Law Centre uses technology to
provide a virtual Law Centre meeting access to justice needs
across the South West of England®°®. Swansea University has
developed a chat bot that utilises machine learning to provide
advice and support to children and young people as part of
the service it offers through its Law Clinic. Although technology
can be used to increase access to justice®”, provision must be
made for the most vulnerable in society and the greater use of
technology must not further marginalise them?°¢. 93% of Welsh
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households have access to the internet but Wales has around
10% lower network capability than England=®°.

3.50.3 The Support Through Court®° has since 2013 operated a law
clinic from Cardiff Civil Justice Centre with the assistance of
Law Works and local practitioners®. The use of the Support
Through Court unit in Cardiff has increased from 1,800
matters in 2013-14 to 4,100 in 2017-18, with the majority of
assistance in private family law®”. Increased demand has led
the Support Through Court to open an additional one day-per-
week service at Newport Civil and Family Court, but it lacks
resources to extend further into Wales. The running costs of a
full-time Support Through Court unit are £50,000 per annum,
which are mostly salary and insurance costs. At our request,
the Support Through Court has modelled the estimated costs
of expansion of its service. The estimated costs of expanding
the Support Through Court to cover full time services in Cardiff,
Caernarfon, Swansea and Wrexham and part time services in
Newport, Port Talbot and Mold would be £390,000 per annum.

6. Public awareness

3.51

3.52

In March 2018, the Welsh Barometer surveyed 1,015 Welsh adults. Poll
results revealed 60% of those asked were not confident that everyone
in the UK was able to access the legal system e.g. lawyers, courts

and advice services. This increased to 65% in South East Wales (not
including Cardiff) and 63% in South West Wales. The 2017 user survey
by Citizens Advice in Wales found that only 48% of those surveyed
believed the outcome would be fair if they went to court™®.

There is also a lack of public awareness of what support is available to
people about their rights. Those who are most likely to need help with
understanding the system are those who are least likely to know where
to look for the information and advice that they need®™. This includes
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WS063 Civil Justice Council: 2, WS105 Justice: 6.

A third sector charity providing assistance in some courts in England and Wales. The Personal Support Unit changed its name to Support
Through Court on 10 October 2019.

Which is made up of six law firms, 22 barristers, a pro bono mediation service, two local universities, HMCTS and the Support Through
Court.

WS081 Support Through Court: 1. para 7.114.4.

WS058 Citizens Advice Wales: 8.

WS085 Professor Luke Clements: 1.
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disabled people, people with mental health issues, people with learning
difficulties, people in crisis and people whose first language is not
English or Welsh. It also includes people who are digitally excluded, for
reasons including relevant skills, access to equipment and inadequate
broadband or other digital infrastructure, as access to information is
increasingly digitised®™. The Ministry of Justice has recognised in its
response to the post implementation review of LASPO the need for
raising public awareness of how people can access support to help
them resolve their issues, ideally before they become legal problems®*®.
The National Advice Network also recognises this. There is a clear
need for greater public education as we set out at paragraphs 10.2

and 10.49 and following.

7. Conclusions and recommendations

a)

3.53

3.54

The impact of LASPO: the need to provide early advice

The overwhelming evidence is that the impact of LASPO on civil and
family justice has been very severe in Wales. Many who need legal
advice are not now able to obtain it and the effect has been worst on
the most vulnerable groups in society®”. The reality is that people are
unable to access the advice needed and are forced to continue alone
or simply give up. As we have made clear, this poses a risk to the Rule
of Law. Of additional concern, disabled people’s access to legal advice
and assistance with benefits cases has been diminished?".

The focus of civil legal aid, including the provision of advice by the third
sector, should be, as the Bach Commission identified®', to encourage
early dispute resolution across a broad range of legal issues and to
prevent further distress and cost®. It should be available to people
before they reach crisis point*?. In 2012-13 the number of people
advised under the early legal advice scheme in England and Wales was
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WS138 Good Things Foundation: 1.

Ministry of Justice (2019) Post-Implementation Review of Part 1 of LASPO.

WS028 Disability Wales: 2, WS013 CAB Port Talbot: 12, WS063 Civil Justice Council: 2, WS097 TA Law: 3, WS105 Justice: 1, WS130
Public Law Project: 2 WS146 Norfolk Community Law Service: 4, WS160 Avon and Bristol Law Centre: 1. We asked the Secure Anonymised
Information Linkage Databank at Swansea University to assess to what extent legal needs are being met by the current provision and how it
compares regionally in Wales. This work was funded by the Legal Education Foundation but various issues including issues in relation in use of
CAB data made it impossible to provide a meaningful report.

WS028 Disability Wales: 1.

opcitn 111.

WS040 Plaid Cymru: 7, WS050 Stephen Carr: 2, WS087 Arfon Jones: 2, WS093 Tom Jones: 1, WS126 Janine Roderick: 3, WS132 Prof
Alan Paterson: 2, WS174 Dr Jennifer Sigafoos and Dr James Organ: 10.

WS046 Shelter Cymru: 2.
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3.55

b)

3.56

3.57

573,737. In 2017-18 the figure was 140,091. Professor Paterson accurately
summarised the position: “The decision of the [UK] Government

during the LASPO cuts to sweep away much of the funding for

early intervention advice and assistance flew in the face of needs
assessment research around the world which England and Wales

had pioneered”*??.

Equally serious is the fact that the cuts effected by LASPO were
made without any provision for alternative sources of advice that are
necessary for access to justice. It was, in short, a policy of cutting
without regard to the consequences and without regard to the
necessity for alternative provision. The policy as enacted by LASPO
represented a failure to provide a fair and just policy on an issue
fundamental to justice and the Rule of Law.

Better provision in Wales

If responsibility for legal aid and advice in relation to civil and family
matters had been a matter decided in Wales for the benefit of Wales,
the position would, we have little doubt, have been different. The
Welsh Government would not only have had to take into account the
requirements of the Equality Act 2010 in framing the scope of legal

aid but also (among other things) legislation requiring it to have regard
to the UN Convention on the Rights of the Child®*?°. There is also the
requirement under the Future Generations Act to act in accordance
with the principles of prevention, collaboration, involvement, integration
and balancing short and long-term needs. Furthermore, the provision of
support for people affected by gender-based violence, domestic abuse
and sexual violence is already part of Welsh law®%*.

Some of the changes under LASPO which the UK Government is now
considering concern better access to justice on matters relating to
children and families, as well as a greater emphasis on prevention

and collaboration, which as we set out at paragraph 3.25, are ones on
which existing Welsh legislation would have had a direct bearing. While
it is not possible to say definitively that the legislative context in Wales
would have resulted in different decisions about the scope or funding

322
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WS132 Professor Alan Paterson: 2.
The Rights of Children and Young Persons (Wales) Measure 2011.
Violence against Women, Domestic Abuse and Sexual Violence (Wales) Act 2015.
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3.58

3.59

3.60

of legal aid from the outset, we have little doubt it would have been,
because the relevant legislative context is different from that in England.
This strengthens the case for change in order to enable decisions
about access to justice to be taken in a manner consistent with that
legislative framework.

The importance of the third sector

When the Ministry of Justice withdrew from 2010 a significant part of the
scope of legal aid and the funding for it, it failed to take any meaningful
steps or devise any meaningful plan to enable the third sector to be
properly funded to assist in meeting the obvious need for advice

and therefore helping to maintain access to justice as an essential
prerequisite to the Rule of Law®?°,

The result has been that despite the enormous efforts of the third
sector such provision is now inadequate. Although there are currently
34 independent clinics providing free — ‘pro bono’ — legal advice in
Wales, demand outstrips supply. For example, a Citizens Advice pro
bono rota of solicitors in Pontypridd is fully booked for a month in
advance. Further, in one of the most deprived areas in Wales, namely
the Cynon Valley, it has been impossible to provide a pro bono rota of
solicitors due to limited provision of solicitors3#.

There is evidence that work is under way to stimulate increased
provision of pro bono advice in Wales through funding from the Big
Lottery Fund with collaboration between 40 different organisations®?’.
Many of those involved have welcomed the increased focus on advice
services from the Welsh Government and the setting up of the National
Advice Network. However, some independent advice providers are
frustrated that Welsh Government funding is only to all Wales
organisations. The Independent Advice Quality Framework is too
onerous for small providers®?®. These issues need to be addressed.
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Sommerland, H and Sanderson, P (2013) Social justice on the margins: the future of the not for profit sector as providers of legal aid in
England and Wales. 35(3) Journal of Social Welfare and Family Law: 306.

WS058 Citizens Advice Wales: 6.

WS095 Law Works: 1.

WS131 Riverside Advice: 1, WS025 Advice UK: 3 WS023, Speakeasy: 2.
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d)

3.61

3.62

3.63

Coordination of all advice and assistance services

The Bach Commission concluded that people’s ability to understand a
legal problem or to know where to turn to for information and support
is poor®?®. Increasing public knowledge about the availability of advice
and support requires sustained action now and in the long-term.
Coordination of promotion and awareness-raising between all the
agencies involved would increase its impact, in addition to better public
legal education, which we consider in paragraphs 10.49 to 10.53.

It is clear that what is needed is an overall coordinated approach to
the issues of advice and assistance — legal aid, third sector provision,
litigants in person and public awareness. This is needed in part to
ensure a proper and balanced approach to funding lawyers in private
practice and third sector bodies that provide legal aid and advice. It is
no longer possible to treat differently these two different groups that
provide legal help and assistance.

Coordination, particularly of funding, based on assessed need, is also
necessary in order to avoid ‘advice deserts’, whether in terms of subject
or geography. A mixed economy of legal aid, third sector, pro bono
work and independent provision of information and advice is necessary
to meet the need. Services should be geared to prevention and early
intervention as far as possible. They should be capable of responding
to people who have multiple problems. This clearly suggests that
strategic, independent and secure arrangements for supporting this
mixed economy are required.

329

op citn. 111: 6.
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e)

3.64

f)

3.65

Sustainability of funding

Sustainable funding arrangements for the advice sector, combined
with legal aid funding, should be established through this approach.
We envisage it should be administered by a body independent from
government, as independent legal advice is an essential step to
obtaining justice and central to access to justice. The objective would
be to base funding on identified need, ensuring gaps in provision were
covered and that services were coordinated and quality assured?*.

Provision of streamlined administration

At the same time, administration should be streamlined to avoid funds
being absorbed by overheads. In engagement meetings across Wales,
we received evidence of complaints about the bureaucracy of the
Legal Aid Agency. The Public Law Project in their submission noted
that, despite the significant legal aid cuts, the administrative budget for
the Legal Aid Agency increased every year from 2012 until 2017°%". The
Legal Aid Agency’s administrative running costs in 2018-19 were £86.7
million. This was nearly as much as the agency’s expenditure of £97.9
million on legal advice and assistance®?. Any system for Wales would
need to channel as high a proportion as possible of its resources to
front line services.

330
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WS059 Bob Chapman: 4.
WS130 Public Law Project: 4.
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g) The way forward

3.66 Thereis a need in Wales for a clear strategy to bring together the
funding streams for legal aid and the third sector advice and assistance
provision. The strategy should be driven by an independent body that
would ensure that there is no gap in provision and that the funding is
sustainable. It should be designed to meet the needs of the people of
Wales and deliver fairly and equitably across Wales. It should
take into account future developments such as those we refer to in
relation to ombudsmen at paragraph 5.57. As part of that strategy we
would expect:

3.66.1

3.66.2

3.66.3

3.66.4

A quality framework to be delivered which would combine
standards of quality with a proportionate approach to allow
small providers to be included.

The independent body to assist in raising charitable funds
in addition to administering public funds to provide core
long-term funding and monitoring progress.

The promotion and awareness raising of available advice
and support, prioritising outreach to connect particularly with
disabled people, people with mental health issues, people
with learning difficulties, people in crisis, people whose

first language is not English or Welsh and people who are
digitally excluded.

The Support Through Court should be expanded so it is
available at all courts and tribunals in Wales.

We recommend:

The funding for legal aid and for the third sector providing advice and
assistance should be brought together in Wales to form a single fund under
the strategic direction of an independent body.

Support Through Court should be expanded so that there is availability at
courts and tribunals across Wales.
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Part 3: Criminal legal aid

1. The scope

3.67 The criteria for who is eligible for criminal legal aid in England and
Wales are set out in LASPO. Whether an individual is eligible depends
first on a means test®** and second, an interests of justice test which
concerns the merits and seriousness of the case. Crown Court trials are
deemed to automatically satisfy this test. Transform Justice conclude
that in practice this means that defendants in the Magistrates’ Court will
not usually receive legal aid for non-imprisonable offences®*.

2. The expenditure and adequacy

3.68 The total expenditure on criminal legal aid in England and Wales fell
from £1,045 million in 2011-12 (£1,177 million in 2018-19 prices) to £873
million in 2018-19°%, a real terms reduction of nearly 26%. In Wales, for
the period 2011-12 to 2018-19, it reduced from £48.44 million (£54.65
million in 2018-19 prices) to £36.10 million, a real terms reduction of
nearly 34%. Criminal legal aid expenditure in Wales by category for the
period 2011-12 to 2018-19 is set out in Figure 11.

333 For the Magistrates and Crown Court, an annual household disposable income of over £12,475 will be means tested. For the Magistrates’
Court, a person is not eligible for legal aid if they have an annual household disposable income of more than £22,325. For a Crown Court trial,
an annual household disposable income of £37,500 or more will not be eligible for legal aid.

334 Transform Justice (2016) Justice denied? The experience of unrepresented defendants in the criminal courts.
335 See Figure 4 at paragraph 3.11.
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Figure 11
Criminal legal aid in Wales 2011-12 to 2018-19°%¢
Criminal legal aid by category (£millions)

2011-12 2012-13 | 2013-14 2015-16 2016-17 | 2017-18 | 2018-19

Work
undertaken
at the police
station and
Magistrates’
Court

2170 20.54 20.05 1761 1542 1546 1478 1479

Work

undertaken

in the Crown

Court by

solicitors as 1224 1237 1078 1298 16.21 1290 13.62 15.56
litigators in

preparation

and assistance

in court

Work

undertaken

inthe Crown  6.91 774 6.43 6.78 7.04 6.50 6.18 5.55
Court by

advocates

Long-running
cases in the
Crown Court
and cases in
the higher
courts

759 114 1.20 073 0.01 0.00 0.00 0.20

Total 48.44 4179 3846 3810 3868 34.86 3458 36.10

3.69 The decline in expenditure in Wales has had a severe impact on the
availability of publicly funded criminal legal aid in Wales which has a
much smaller part of the available funding than it had in 2011-12. This
cannot be justified by the argument that criminal legal aid is demand led
and that there are more large scale cases in England. The differential
reduction is too severe for that.

336 op cit n. 194.
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3. The number of lawyers providing criminal legal aid

3.70 Wales has seen a drop in the number of criminal legal aid providers
between 2011 and 2019. Figure 12 shows those who have a contract
to provide advocacy and those who have a contract as litigators to
prepare cases for the Crown Court and assist in that Court. The decline
in the number of litigators has been more marked than the decline in
the number of advocates, no doubt reflecting the decline in the number

of solicitors doing criminal legal aid work.

Figure 12

Criminal legal aid providers in Wales 2011 to 2019
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4. Criminal law duty solicitors

3.71 Any individual detained by the police has the right to a solicitor
and advice free of charge. This is the case at any time of day, and
regardless of wealth, age or nationality. This is provided mainly by
criminal duty solicitors.

3.72 In 2019 over 60% of the criminal duty solicitors in Mid and West Wales
are aged over 50, and only one is aged under 35. The Law Society
points to the fall in fees as a potential reason: fees have seen no
increase since 1998 and were cut by 8.75% in 2014, Figure 13 details
the number of criminal duty solicitors across Wales and the number and
percentage of them aged over 50.

Figure 13
Criminal duty solicitors across Wales
NORTH WALES MID WALES
NUMBER OF NUMBER OF
PRACTISING PRACTISING
CRIMINAL DUTY CRIMINAL DUTY
SOLICITORS SOLICITORS
94 \ 11
NUMBER OF NUMBER OF
CRIMINAL DUTY CRIMINAL DUTY
SOLICITORS OVER SOLICITORS OVER
THE AGE OF 50 THE AGE OF 50
45 7
PERCENTAGE OF PERCENTAGE OF
CRIMINAL DUTY - CRIMINAL DUTY
SOLICITORS OVER SOLICITORS OVER
THE AGE OF 50 THE AGE OF 50
48% 64%
WEST WALES SOUTH WALES
NUMBER OF NUMBER OF
PRACTISING PRACTISING
CRIMINAL DUTY CRIMINAL DUTY

SOLICITORS

193

NUMBER OF

SOLICITORS

21

NUMBER OF P

CRIMINAL DUTY CRIMINAL DUTY

SOLICITORS OVER . \‘ SOLICITORS OVER

THE AGE OF 50 » THE AGE OF 50
’ ' PERCENTAGE OF

CRIMINAL DUTY ‘ CRIMINAL DUTY

SOLICITORS OVER SOLICITORS OVER

THE AGE OF 50 THE AGE OF 50

62% 49%
Source: The Law Society

PERCENTAGE OF

337 The Law Society (2018) Criminal duty solicitors: a looming crisis.
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373

374

In 2017-18 there were only 11 practising criminal duty solicitors in Mid
Wales. Evidence from some of them referred to significant practical
problems given the distances and travel times involved in attending
arrests and court hearings®*®. We consider at paragraphs 8.33 to 8.39
the issues of travel and geography; and at paragraphs 9.34 to 9.51 the
routes to qualification into the legal professions.

The decline in the number of criminal legal aid solicitors has, on the
evidence we received, been due to two principal factors: (1) the lower
remuneration level of that work compared to other areas in law; and
(2) the dearth of new practitioners wishing to do criminal legal aid
work®°, Newly qualified solicitors are choosing not to practise in crime
and instead are doing other, more remunerative work that is readily
available such as family law>*°.

5. The number of lawyers providing criminal legal aid

375

Although the main effects of LASPO were to reduce the scope of and
eligibility for civil and family legal aid, both the Bar Council and the
Criminal Bar Association have highlighted that the unsustainably low
fees for criminal legal aid work is a serious problem?®*'. The Bar Council
reiterated its concerns about the significant under-funding of criminal
justice in written evidence to us®*?. Professor Martin Chalkley*** has
estimated that in England and Wales, Crown Court legal aid defence
fees under the Advocates Graduated Fee Scheme reduced by 21% in
actual terms in the period 2007 to 2018, implying a total reduction of
45% in real terms. In April 2018, the Ministry of Justice implemented a
reformed Advocates Graduated Fee Scheme and made amendments
to it following a consultation that closed in October 2018. It is too soon
to say what the effect will be on fees since the new scheme pays for
cases in a different way.
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WS020 Robert Hanratty: 1, WS034 Magistrates Association: 2, WS049 Mair Williams: 1. ES Duty Solicitors.
ES Carmarthen.

op cit n.337.

Bar Council (2018) Submission to the Ministry of Justice LASPO Post-Implementation Review: 35.
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Professor Martin Chalkley, Centre for Health Economics, University of York.
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3./6 Evidence from the Wales & Chester Circuit Bar is that the change

to criminal legal aid has had a detrimental impact on those requiring
access to justice and on the sustainability of practice at the
Criminal Bar®*,

6. Public Defender Service

3.77

The Public Defender Service, to which we referred briefly at paragraph
3.10, was established in 2001 to provide criminal defence representation
by salaried lawyers in the police station, Crown and higher courts in
addition to similar services provided by private practitioners. It has
offices in Cheltenham, Darlington, Pontypridd and Swansea. A specialist
advocacy team was set up in 2014; the team has around 25 solicitors
and barristers, some of whom are Queen’s Counsel. The Public
Defender Service in England and Wales provides free assistance to
those arrested or voluntarily attending at police stations but not further
on in the proceedings if they do not satisfy the legal aid requirements.
The Service employs 16 people in the Wales offices, and has two
advocates who are based in Wales. The expenditure for the Pontypridd
and Swansea offices in 2018-19 was £995,540, a rise from £871,022

in 2017-18°%.

7. Litigants in person

3.78

In criminal proceedings before the courts, the reduction in legal aid

has brought about an increase in the number of people conducting
their own cases in court without legal representation as litigants in
person®. In the magistrates’ courts, for example, 20-30% of defendants
are unrepresented and at the Crown Court 7% are unrepresented at
the first hearing®". The number of unrepresented defendants in these
courts appears to have risen in the last five years despite the eligibility
for criminal legal aid remaining the same?*¢. Research suggests that
most of those in the magistrates’ courts and many of those in the Crown
Court do not choose to appear unrepresented but were unable to
receive legal aid**°.

344
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WS010 Wales & Chester Circuit: 16.

2018-19 spend was higher due to changes in staffing, and the move of the Pontypridd office to new premises. (Information provided by the
Public Defender Service to the Commission).

WS010 Wales & Chester Circuit: 1.

WS007 Transform Justice: 1.

Ibid: 1.
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8. Conclusions and recommendation

3.79

3.80

3.81

3.82

3.83

We have examined the provision of criminal legal aid in both Scotland
and Northern Ireland.

In Scotland, eligibility criteria for criminal legal aid includes a means
test for initial advice and assistance and also for representation in
more serious cases. Representation in less serious cases entails both
a means and merits test. The means test includes an assessment of
whether meeting the expense of a case would mean ‘undue’ hardship
for the accused or their dependants. The merits test is an assessment
of whether it is in the interests of justice for the accused to be legally
represented. The Scottish Legal Aid Board administers and grants
criminal legal aid in the great majority of cases (97% in 2017-18).

Scotland has a slightly smaller per capita expenditure on legal aid

than England and Wales yet a greater percentage of the population

is eligible to receive legal aid®°. In Scotland in 2017-18, 93% of
applications for legal aid for advice and assistance and for proceedings
in less serious cases were granted, and for more serious offences 92%
of applications were granted®®". We consider that the current criminal
legal aid budget in Wales can be used more effectively to resource a
reformed criminal legal system in Wales.

In Northern Ireland, the criminal legal aid expenditure®*? per capita is
higher than in England and Wales, probably for historical reasons®®.
The position is that the court grants criminal legal aid. The eligibility
criteria are: does the defendant have enough income to pay for their
defence; and is it in the interests of justice for the defendant to receive
legal aid.

Many jurisdictions, including the Nordic nations, have a public defender
service which provides legal representation in criminal cases. Most of
the Nordic public defence attorney schemes are administered by the
court and provided almost entirely by private practitioners, not state-
employed lawyers. The exception is Finland where there are public
legal aid attorneys as well as private practitioners able to act as public

350
351
352

353

LPara 3.11.
op cit n. 240.
In 2018-19, the Legal Services Agency Northern Ireland spent £46.46 million on criminal legal aid (Legal Services Agency Northern Ireland

(2019) Annual Report 2018-19).
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defenders. Where the accused is facing a criminal charge which may
attract a potential sanction of some severity, public defender schemes
tend not to be means tested (in part because in some of them, accused
persons may not represent themselves). Providing criminal legal
representation in such cases on a non-means tested basis appears
more consistent with the view that the right to a defence (innocent until
proven guilty) is a fundamental right rather than a means dependent
benefit and must be treated as a key tenet of access to justice.
Defendants found guilty may however be liable to repay defence costs,
usually subject to their means®*.

3.84 We consider that the typical approaches of the Nordic nations accords
better with creating a fair and just society in Wales and that a system
based on those approaches with legal aid administered by the courts is
one that is better suited to assisting those accused of crime. We consider:

3.841 the method of providing criminal legal aid should be
reformed so that legal aid solicitors, both salaried and private
practitioners, are readily available at the point of arrest in the
rural and post-industrial areas of Wales; and

3.84.2 a public defence scheme for legal representation in court
in non-trivial cases akin to the typical approaches adopted
in Nordic nations (with practitioners more widely distributed
across Wales and services free at the point of access) would
provide a model for better and fairer access to justice for those
facing criminal prosecution compared with the current model
of criminal legal aid.

We recommend:

Criminal legal aid policy and delivery should be designed in Wales to meet
needs across Wales and based on the approaches to public defender
schemes adopted by the Nordic nations.

354 WS167 Dr Anna Barlow: 17-19. Hammerslev, O and Ronning, O (2018) Outsourcing Legal Aid in the Nordic Welfare States: 311-328.
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4.

41

4.2

4.3

Introduction

The criminal justice system is a term commonly used to describe the
main bodies that are involved in the administration of the criminal

law - the police forces, Crown Prosecution Service, courts, prisons

and probation services. It is not a system in the ordinary sense of the
word as each body has its specific responsibilities and the courts are
completely independent of the other bodies. Although lawyers who
represent those accused of crime are an essential part of the delivery
of criminal justice, they are not commonly thought of as part of the
criminal justice system. The focus of this Chapter is the way in which
the system should align with devolved areas which we have outlined at
paragraph 2.31 and operate to reduce crime and promote rehabilitation.
We have already considered criminal legal aid at paragraphs

3.67t0 3.84.

Part 1 of this Chapter discusses the complex division of government
responsibility and funding. Part 2 explores the position of victims of
crime and what can be done to improve their position. Part 3 discusses
Black, Asian and Minority Ethnic people in the criminal justice system.
Part 4 explores the role of the police. Part 5 sets out the role of the CPS
and courts. Part 6 sets out the position on youth justice, probation and
imprisonment, the need for a whole system approach and a review of
sentencing policy.

Six important factors shape the context in which the organisations
involved in criminal justice operate and influence how they perform
their respective roles in reducing crime and promoting rehabilitation.

4.3 If criminal justice is to be effective, most particularly its
treatment of victims, in policing and in the administration of the
sentences of the courts (the principal role of the prison and
probation services), it must be closely integrated with services
which are the responsibility of other parts of local, devolved
and central government — for example, health, drug and
alcohol misuse, housing, education, employment, accessing
benefits and managing debt and other welfare services.

This integration needs to overcome the difficulties which
organisational structures and cultures inevitably create®*.

355
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4.3.2

4.3.3

4.3.4

435

4.3.6

The nature of the current devolution scheme for Wales
affects most aspects of the system. The retention of policy
responsibility by the UK Government for the police, CPS, the
courts and the prison and probation services means there
are more interfaces between bodies accountable to different
governments than is the case elsewhere in the UK. These are
most pronounced in areas where there is a natural overlap
between matters over which the Welsh Government has
competence and those over which the UK Government has
retained responsibility.

The Welsh Government makes a substantial contribution to the
criminal justice system without having a say on criminal justice
policy (save in limited areas®*°) or on expenditure or how
resources could be used more effectively to create a better
overall system.

The different focus and ambition of UK and Welsh legislation
and government policies has exacerbated the problem.

In Wales, the emphasis has been on devising policies and
directing funds to tackle social injustice and exclusion and

to foster an environment which should reduce the causes

of crime. One example of this is the drive to address the
consequences of Adverse Childhood Experiences to which
we refer in more detail at paragraphs 4.15, 4.203 and following.
Another example is the specific programmes in Wales
designed to tackle domestic abuse®’.

The UK Government has failed to achieve any sustained
reform of prisons and probation as we set out at paragraphs
4199 and following.

The UK Government has made significant cuts to the funds
provided for criminal justice and the effect on Wales has
been severe.

356
357

For example youth justice para 4.179.

Para 4.9.
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Part 1: The complex division of government
responsibility and funding

1. The overall complexity of criminal justice policy and organisation

4.4 Any criminal justice system is complex because of various different
interests that have to be accommodated within the system. The
complexity in Wales is significantly increased because of the joint
responsibilities of the UK Government, the Welsh Government and
local authorities for criminal justice. Figure 14 illustrates the complexity
by showing the number of committees, boards and other groups that
exist in Wales on a wide range of matters relating to justice policy,
operations and delivery. Primarily, these committees and bodies are
concerned with criminal and social justice and social policy matters.
Figure 14 differentiates between those that are led by UK Government
officials (left hand side) and Welsh Government officials (right hand side).
It illustrates how complicated the current devolution scheme makes
the arrangements.

Figure 14

Key: The complexity of the justice system in Wales
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Figure 14
The complexity of the justice system in Wales
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2. UK Government’s role:#

4.5

4.6

47

The Home Office has policy responsibility across both England and
Wales for reducing crime and action on all forms of crime (serious and
organised crime, cybercrime, hate crime, economic crime, knife and gun
crime and modern slavery). It leads on civil emergencies and counter
terrorism. The Home Office leads on overall policy for the 43 police
forces in England and Wales, as we explain in more detail in paragraph
4.81, and for the Fire and Rescue Service in England. Policy on the
legality of drugs and alcohol is a Home Office responsibility but issues
as to enforcement and treatment are dealt with differently in Wales**°.

The Ministry of Justice is responsible for prison and probation policy,
including reducing reoffending; funding the court system; providing
support for victims and witnesses; and for relations with the judiciary.
Its main executive agencies are HMPPS and the Legal Aid Agency. It is
jointly responsible with the Lord Chief Justice for HMCTS, as we have
explained in paragraph 2.82. Both the Home Office and the Ministry of
Justice sponsor a large number of arm’s length bodies with roles in
the criminal justice system, some of which are considered elsewhere
in this report®°°,

The Attorney General has overall ministerial responsibility for the CPS
and the Serious Fraud Office. However, decisions to prosecute are
made independently by them. The Attorney General has power to
refer unduly lenient sentences to the Court of Appeal and to bring
proceedings for contempt of court.

358
359
360

op cit n. 94: 23.
WS113 Enhanced Harm Reduction Group for Wales: 7.
Para 4.225.
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3. Welsh Government’s role

4.8

4.9

410

Although the criminal justice system remains the primary responsibility
of the UK Government, there are significant overlaps with the policy
responsibilities of the Welsh Government in areas such as health and
education where, if a modern approach was to be adopted, there
needs to be alignment to tackle crime, deal with crime reduction and
promote rehabilitation, as we have mentioned at paragraph 2.31%".

The Welsh Government has developed and implemented policies on
community safety, female offending and youth justice, working with
both devolved and UK bodies. It was the first government in the UK
to appoint an anti-slavery tsar and has supported a framework for
action against hate crime since 2014. As the Welsh Government has
responsibility for health and social care, it has worked to set criminal
justice policies with an emphasis on prevention. Substance misuse
policy®*? is one example of this approach. The Violence Against
Women, Domestic Abuse and Sexual Violence (Wales) Act 2015 placed
duties on public bodies regarding prevention, protection and support,
although it was unable to place duties on the police, CPS or courts:,
The Children (Abolition of Defence of Reasonable Chastisement)
(Wales) Bill, introduced in March 2019, is based on an approach of
protecting children’s rights.

Since 2014, the Welsh Government has developed strategies to
address offending behaviours such as those in relation to youth justice
as described at paragraph 4.183.

361
362
363

op cit n. 94: 26.
ibid: 32.
ibid: 28.
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4. Local authorities’ role

411 Responsibility for local government is devolved. Local authorities have a
number of responsibilities in relation to justice, including some powers
to bring prosecutions. They are responsible for Youth Offending Teams.

412  In addition, local authorities are the focus of two sets of bodies:

4121 Community Safety Partnerships which were established by
Home Office legislation (the Crime and Disorder Act 1998%).
They are the responsibility of local authorities and the police.
Half of the required partners are now devolved. This is
reflected in amendments to the Act giving the Welsh Ministers
powers to set certain requirements, either alone or jointly with
the Secretary of State.

412.2  Public Service Boards were established by the Future
Generations Act. They replaced the voluntary Local Service
Boards in each of the 22 local authority areas in Wales. The
Public Service Boards have responsibilities which in practice
significantly overlap with the Community Safety Partnerships
as they are responsible for conducting local well-being
assessments, creating well-being plans to address key issues
and working together to deliver results in the short, medium
and long-term. There are currently 19 such bodies®*®® in Wales,
made up of the following statutory members:

. The local authority

. The Local Health Board

. The Fire and Rescue Authority
. Natural Resources Wales

In addition, the following are statutory invitees:

. The Welsh Ministers

. The Chief Constable

. The Police and Crime Commissioner

. Probation

. At least one body representing relevant
voluntary organisations

364 Crime and Disorder Act 1998.
365 Merthyr Tydfil and Rhondda Cynon Taf share a board as do Conwy and Denbighshire and Gwynedd and Anglesey.
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413

414

415

Under the current arrangements, the bodies or persons responsible to
the Ministry of Justice cannot be required to participate in the statutory
Public Service Boards. Conversely, there are few legislative levers
which enable devolved bodies to be held to account for reducing
reoffending and improving rehabilitation outcomes.

The local priorities identified in each Public Service Board plan vary
from area to area. However, making communities feel safe and
reducing anti-social behaviour, substance misuse, domestic abuse and
reoffending particularly feature in cities and post-industrial areas.

There is also a clear emphasis on early years in all Public Service
Boards, including reducing Adverse Childhood Experiences®®®.
Research®*” has shown that, in addition to long-term impacts on their
health, adults who have had more than four Adverse Childhood
Experiences are far more likely to be a victim of crime or to enter the
criminal justice system. The significance of this research is discussed
further in paragraph 4.203 and following and at paragraph 7.82.

5. Need for a strategy

a)

416

417

The present position

The All Wales Criminal Justice Board was formally established in 2011,
after earlier attempts had been made to try and coordinate criminal
justice policy and strategy across Wales. These attempts arose from
the need to replicate in Wales’ devolved structure some aspects of the
National Criminal Justice Board for England and Wales that was created
as a result of the recommendations in the Report of Lord Justice Auld
published in 20071°%¢. The creation of an All Wales Criminal Justice
Board was also a recommendation of the Silk Commission.

The current membership of the All Wales Criminal Justice Board
consists of the following: (1) each of the four police forces of Wales
(usually at Chief Constable or at Deputy Chief Constable level); (2) each
of the Police and Crime Commissioners of each force; (3) the Crown
Prosecution Service (usually the Chief Prosecutor); (4) HMPPS and the

366

367
368

Adverse Childhood Experiences are defined as 1) verbal, physical or sexual abuse; and 2) being a child in a household where parental separation,
domestic abuse, mental illness, drug or alcobol misuse or imprisonment occurred.

Public Health Wales (2016) Adverse Childhood Experiences and their impact on bealth-harming behaviours in the Welsh adult population.
Lord Justice Auld (2001) A review of the Criminal Courts of England and Wales.
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418

419

Wales Community Rehabilitation Company (usually at Executive Director
and Probation Director level); (5) HMCTS (usually by the Delivery
Manager); (6) the Welsh Government at Director or Deputy Director
level, (7) Legal Aid Agency at Area Contract Manager level; (8) Victim
Support (usually by the Director); (9) Youth Justice Board (by the Director
and a Board Member); (10) Public Health Wales (usually by Programme
Director of Adverse Childhood Experiences); (11) the third sector (Head
of Planning Advice Cymru and Chief Executive Officer of Clinks); and (12)
the Future Generations Commissioner. This is a total of 21. The Home
Office and the judiciary are not represented. In addition, as we explain
at paragraph 4.88, there is a Policing Board for Wales where many of
the same persons are present.

Before 2017, the All Wales Criminal Justice Board was usually chaired
by one of the senior representatives in turn; since then it has usually
been chaired by one of the Police and Crime Commissioners. There
are no representatives of defence practitioners. The Presiding Judges
for Wales have attended occasionally as observers (a role we have
explained at paragraph 2.86).

There are four Criminal Justice Boards in Wales that coincide with the
four police force areas. These were established for each of the police
force areas in England and Wales as a result of the recommendations
of the Auld Report in 2001. Each has since 2013 been chaired by the
Police and Crime Commissioner for the area. The core members mirror
the All Wales Board but representatives of the local authorities within
the police force areas attend. Members can also be co-opted from the
health boards, drug and alcohol services, fire and rescue services and
third sector. There are no representatives from defence practitioners.
On occasions the Resident Judge®? of the court within the area attends
as an observer.

369

Para 2.73.
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4.20

4.21

b)

422

423

The priorities of the All Wales Criminal Justice Board are to:

. Reduce crime - deter first time offenders and reduce the
number of victims of crime.

. Reduce reoffending - to stop offending in the first place and
stop offenders committing further offences.

. Protect the public - to reduce the risk of serious further offending.

. Strengthen joint working with devolved and non-devolved

services in order to reduce reoffending.

The All Wales Criminal Justice Board has no executive authority; it
relies on the members of the Board to exercise such authority as each
individually has as a leader within the body that person represents. The
Board cannot hold anyone to account. It is not responsible for setting
an overall strategy for Wales.

The need for a strategic body

The criminal justice system is necessarily fragmented to safeguard

its fairness and the operational independence of the police and the
independence of the prosecution. It is also complex. In Wales that
complexity and fragmentation is compounded by the present scheme of
devolution as we have already outlined. The fragmentation, complexity
and the effect of the current scheme of devolution is illustrated in the
succeeding parts of this Chapter when we consider in more detail the
organisations and bodies that work within the system.

Experience over the past 15 years has shown that it is necessary for
there to be a body that can set an overall strategy for the criminal
justice system with the objectives of (1) reducing crime, (2) meeting
the needs of victims, (3) attempting to reduce criminalisation of first
time minor offenders, particularly youths, (4) ensuring that probation
and other services can work together to support effective community
orders made by the courts, (5) providing for proper arrangements for
those released from prison, and (6) securing their rehabilitation into
the community and reducing reoffending. We set out in detail in the
following parts of this Chapter what we recommend be done by the
various bodies involved in the criminal justice system in Wales.
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4.24

4.25

4.26

4.27

4.28

Each body which has responsibilities within the criminal justice system
will, we have no doubt, do all it can to carry out its responsibilities and
achieve the objectives we have described.

However, we consider it essential, whether or not there is any change
to the current scheme of devolution (as discussed in Chapter 12), that
Wales should have a new board, known as the Wales Criminal Justice
Board, that can set an overall criminal justice strategy for Wales and
provide for a means of accountability within Wales for delivery of that
overall strategic approach. This would build on the work done by the All
Wales Criminal Justice Board but have much clearer, more transparent,
more effective and more accountable responsibilities. Our reasons are
as follows:

First, there are very good constitutional reasons why the police and
the Crown Prosecution Service must have their own operational
independence and cannot be directed as to what to do by any others.
However, in most matters they can and do work closely together. When
problems do arise, there is sometimes the risk that the problems are
attributed to others instead of working towards a joined-up solution
that requires the give and take of all involved. The new board would
therefore provide a means of ensuring effective and accountable joint
working and delivery.

Second, there is also a need to ensure that the entire system is using
resources in the most efficient manner and performing effectively

as a whole in meeting the objectives of the criminal justice system.

We consider in the other parts of this Chapter the effectiveness of

what is being done for victims of crime and the effectiveness of the
performance of the police, CPS, courts and prison and probation in
achieving the objectives. However, there must be an ongoing overall
assessment on a regular basis of the operation of the entire system with
each of the bodies within the system accounting for its performance in
delivering the strategy and strategic objectives.

Third, under current arrangements, the All Wales Criminal Justice Board
does not report publicly on progress and does not provide any account
of performance to an elected body. The new Board, the Wales Criminal
Justice Board, should report publicly on an annual basis, with relevant
data, and its members be prepared to appear before an Assembly
committee to explain progress. The overlap with the Policing Board for
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4.29

4.30

4.31

Wales is significant. On the establishment of the new Wales Criminal
Justice Board, we recommend it should incorporate the Policing Board
for Wales as it would be more effective and efficient for the functions to
be performed by a single body*"°.

Fourth, the Board should be small if it is to be effective and comprise
only (1) one Police and Crime Commissioner, (2) one Chief Constable,
(3) the Chief Crown Prosecutor for Wales, (4) the Director of Prison and
Probation for Wales, (5) the Chairman of the Youth Justice Board Cymru
(6) the Director of HMCTS Wales, and (7) a representative of the Welsh
Government at director level. Senior representatives of the Home
Office, Ministry of Justice and Victim Support would also have a right to
attend, with other organisations being invited to attend as necessary.

Fifth, it is essential that a representative of those who act for the
defence are also invited as necessary, for the delivery of justice
requires regular consideration of whether the needs of defence
practitioners are properly considered.

Sixth, furthermore, as experience in England and Wales has shown

in the period since 2005, the judiciary play an essential role. A judge
should attend on a regular basis for part of the meetings, participating in
the meetings as an observer rather than as a member of the Board.

We recommend:

A new Wales Criminal Justice Board should be created. It should set
an overall criminal justice strategy for Wales and provide the means
for accountability within Wales for the delivery of that overall
strategic approach.

370

Para 12.36, 12.88.
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Part 2: Victims of crime

4.32 We began our consideration of criminal justice by listening to the

concerns of those who felt that as victims®"' of crime they had not

been well treated by the criminal justice system. We started gathering
evidence by meeting the family of a victim of a serious crime and
closed with oral evidence from the Victims” Commissioner. On the basis
of the evidence we took during the course of our inquiry there are four
ways to respond properly to victims that we wish to highlight:

1. Provision of advice and support to a person who becomes the
victim of crime.

2. Information in respect of the right to challenge police and/or
CPS decisions.

3. Keeping the victim at the centre of the proceedings by providing
regular updates and making the victim aware of opportunities to
give evidence from remote centres.

4. Providing information about sentencing prior to the sentencing
hearing and explaining the sentence afterwards.

1. The need for advice and support

a)

Extent of the need

4.33 The Crime Survey of England and Wales estimated that overall, 14%

of the population were victims of crime in 2017-18. The Home Office
publication, The economic and social costs of crime published in
2018,*’% estimates that in 2015-16 the total cost of crime was £50
billion for crimes against individuals and £9 billion for crimes against
businesses. However, the impact of crime is not felt equally across the
population. A higher proportion of mixed race and Asian people said
they were victims of crime, compared with white people. On average,
over the last three years, young people were more likely to say they
were victims of crime than older people®’®. Research by Victim Support
indicates that people with a limiting disability or long-term illness are
more likely to be victims of crime, as are lone parent households®.
Generally, 32% of disabled people have experienced hate crime.

371

372
373
374

We refer to victims as this is the term commonly used. It must, however, be clear that a person may not in fact be “the victim” until the facts are
determined at trial.
Home Office (2018) The economic and social costs of crime: Second edition.

Gov.uk (2018) Victims of Crime.

Victim Support (2016) An Easy Target: Risk factors affecting victimisation rates for violent crime and theft.
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4.34

4.35

4.36

People with social or behavioural disability are four times more likely to
be a victim of hate crime than those with a disability that affects stamina,
mobility/vision or mental health®.

Some crimes are under-reported. This can be because victims do not
have confidence in the criminal justice system, fear the perpetrator
or do not want their experience to become public knowledge. Three
quarters of cases of reported rape are not taken forward because
the victims are concerned about privacy issues®®. In cases of modern
slavery, victims may be unaware of their rights and fearful that they
may be criminalised or deported if they do report their treatment to the
police. The Crime Survey of England and Wales indicates that there
may have been about two million cases of domestic abuse in
2017-18. The way victims report crime to the police is discussed
further at paragraphs 4.118 and 4.119.

For some victims and bereaved relatives, their experience of criminal
justice has left them feeling let down by the system, with failings in
communication and support. As one family put it, there is a danger that
the criminal justice system does not consider sufficiently the needs of
victims and leaves them feeling like bystanders in a system which is
solely about the Crown Prosecution Service and offenders®”’.

In our consultation meeting at Disability Wales in Caerphilly*’® the
importance of advice and support for disabled victims was stressed.
We were informed by a victim of hate crime that the support she was
now receiving had renewed her confidence in the fairness of the
justice system. It is clear however that provision of such support is not
always available with insufficient numbers of appropriate adults®”® and,
according to the Victims® Commissioner, dire shortages of

registered intermediaries®°.

375
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WS5200 David Fox: 2.

OFE046 Victim Support: 1.

WS016 Nadine Marshall: 2, WS121 Why Me?: 1.

ES Disability Wales, Caerpbhilly.

The role of the appropriate adult is to safeguard the interests, rights, entitlements and welfare of children and vulnerable people who are
suspected of a criminal offence, by ensuring that they are treated in a fair and just manner and are able to participate effectively.

ES Disability Wales, Caerpbhilly.
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b)

4.37

4.38

4.39

The policy and strategy of the UK Government

The first Victims’ Commissioner for England and Wales was appointed
in 2010 to promote the interests of victims and witnesses. The Victims’
Code®'was published by the UK Government in 2006 and last updated
in 2015. It introduced a number of entitlements for victims, including
being able to read victim impact statements in court, ensuring that
victims are referred to support agencies and allowing businesses to
make impact statements detailing how a crime has affected them. The
Code sets out additional entitlements, known as ‘special measures’,

for victims of serious crime, victims who are repeatedly targeted and
vulnerable or intimidated victims.

The UK Government published a Victims’ Strategy in September
2018. This proposed a consultation on a new Victims’ Law to
underpin the Victims’ Code and strengthen the powers of the
Victims” Commissioner®?,

The work of the Welsh Government

In Wales, the aims of the Violence Against Women, Domestic Abuse
and Sexual Violence (Wales) Act 2015, to which we have referred at
paragraph 4.9 include increasing levels of reporting of abuse; ensuring
the availability of effective, evidence-based early interventions for
victims and survivors; and increasing victim confidence and access to
justice’®®. The Welsh Government’s framework for action against hate
crime®* aims to prevent and tackle all forms of hate crime against
diverse communities. Specific commitments include action to increase
confidence among Gypsy and Traveller communities to report hate
crime, improving information for refugees and asylum seekers and
working to tackle hate crime and ‘mate crime’ experienced by people
with disabilities. The Welsh Government has also supported Live Fear
Free campaigns®® aiming to challenge attitudes towards domestic
abuse and improve awareness of the support available to help victims
of domestic abuse and modern slavery.

381
382
383
384
385

Established under the Domestic Violence, Crime and Victims Act 2004.

HM Government (2018) Victims Strategy.

National indicators to measure progress in achieving these aims were published in June 2019.
Welsh Government (2017) Tackling Hate Crimes and Incidents: Framework for Action.
Welsh Government, Live Fear Free.
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d)

The provision of advice and support

4.40 Although much has been done, the evidence leads us to conclude

4.4

that much more needs to be done in ensuring that support is provided
immediately to all victims of crime. The principal body that does this

is Victim Support, an independent charity that works in and outside
court to support victims of crime and traumatic incidents in England and
Wales. In 2018, it offered help to 814,000 people across England and
Wales. The main funding is from the Police and Crime Commissioners
(see paragraph 4.79.6) but funding is also provided from the Ministry

of Justice and the Welsh Government. Amongst specific activities, the
Welsh Government funds Victim Support to run a helpline and reporting
service on hate crime. The funding for 2018-19 was £220,000 and the
funding will continue to at least 20203,

The Victims’ Code entitles victims to receive advice from Witness
Care Units, jointly run by the police and the Crown Prosecution
Service. Other professional support workers may also be involved.
Independent Domestic Violence Advisers and Independent Sexual
Violence Advocates provide support for victims and survivors of
abuse and violence. They are usually located within Sexual Assault
Referral Centres run by third sector organisations across Wales. Other
organisations such as Bawso, New Pathways and Barnardo’s offer
practical support for adults and children who have been victims of
modern slavery.

2. The right to challenge

a)

The falling rate of prosecutions

4.42 The rate of prosecutions has been falling, despite an increase in

reported crime. Overall, the number of offenders prosecuted across
England and Wales fell by 4% to just under 1.38 million in the year to
March 2019, down from 2.4 million in 1980; we provide more detail

at paragraphs 4.116 and following and 4.155. The total number of
individuals formally dealt with by the criminal justice system, including
those receiving cautions and penalty notices, fell by 5% to 1.59
million®®’. Prosecutions of sex offences fell from 11,311 in 2017 to 7,594 in

386
387

WS148 Julie James AM: 2. Welsh Government Press Release (2019) £840,000 of funding to tackle hate crime.

Ministry of Justice (2019) Criminal Justice Statistics quarterly, England and Wales, year ending December 2018.
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b)

4.43

4.44

4.45

2018. The prosecution rate was 6.3% in 2018 compared with 16.6%
in 2008, despite an increase in recorded sex offences from 50,000
in 2008 to more than 120,000 in 2018%%. The cause of this fall is not
easy to discover but we set out at paragraphs 4.116 to 4.124 some
of the explanations.

The right to review

In England and Wales decisions on prosecution are made by the police
and for more serious offences by the CPS where the prosecutor makes
a decision to prosecute based on the Code for Crown Prosecutors®®.
In cases where the police or CPS decide not to prosecute, victims
have since 2013 (CPS) and since 2015 (police) been entitled to seek

a review of that decision under Victim Right of Review scheme. The
right to review extends only to cases where no charges at all are
brought. There are time limits for requesting a review. Victims may lack
information about how to make an effective request, including the fact
that they could submit further information. Local reviews of a decision
will be conducted within the same office that took the original decision
not to prosecute. If the case is referred on for further review, the

Crown Prosecution Appeal and Review Unit, based in London, will only
consider the evidence that was reviewed locally.

In evidence to us, the Victims® Commissioner expressed concerns
about the quality and effectiveness of the review process, particularly
around rape cases®®. Where the police have been advised by the CPS
not to bring charges, on the grounds of insufficient evidence or public
interest, there may not be enough challenge to that advice. Pressure
on resources may be a factor in reaching decisions. It may also be an
obstacle to conducting effective reviews.

If a victim is not satisfied with the outcome of a review, the remaining
option is to seek a judicial review within three months of the original
decision, but the court will not generally interfere with the CPS’s
decision to prosecute.

388
389
390

Swinford, S (2019) Boris Johnson to boost jails in law and order election pledge.
CPS (2018) Code for Crown Prosecutors.
OFE046 Victims' Commissioner: 2.
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3. Communication and treatment with respect

a)

4.46

b)

4.47

4.48

Keeping victims informed

As the Victims Strategy sets out, victims need timely and accurate
information, fair treatment at all times during the investigative and court
process, effective multi-agency working and professional, targeted
services. However, the victim’s experience of the criminal justice
system is often that of a long wait before a case is brought to trial with
little explanation as to progress and followed by being required to
attend court at short notice. Cases may be adjourned unexpectedly.
Victims and witnesses may not be kept informed of developments as
promptly as the Victims’ Code says they should. There may be poor
liaison between the bodies involved in maintaining communications
with victims and witnesses. This contributes to a feeling of being
marginalised and not being treated with respect. This problem has
been long identified. It should have been addressed. It must now

be addressed.

The experience of the judicial process

For victims and witnesses, court proceedings can be daunting
experiences. 46% of people who have given evidence say they would
not do it again®’'. Although practitioners in Wales who are present in
court recognise that participation of victims and others in court hearings
is a core component of justice, many practitioners believe that effective
participation is limited by a number of factors including vulnerability, the
complexity and formality of proceedings and other factors such as court
closures and the lack of legal advice®~.

Special measures such as separate entrances and screens have to

be considered carefully in every court and the needs of the victim
taken into account. Otherwise, the measures may fail to provide the
reassurance needed. For example, it will not be enough to use screens
to shield the victim from the defendant if the victim still has to go past
the defendant’s family.

391
392

OE046 Victims' Commissioner: 3.
op cit n.299.
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4.49

4.50

4.51

A significant problem that emerged in 2012 and which has not been
properly addressed is the treatment of information held on mobile
telephones. Both before and during court proceedings, victims and
witnesses are often reluctant to disclose information which they feel is
private and not relevant to the case. As we were told by Victim Support,
taking somebody’s mobile and laptop gives a lot more information
than they expected to provide. This is a huge step up from giving a
statement. The adversarial nature of proceedings also means that
victims and witnesses may find themselves subject to what they feel is
aggressive questioning. Material on mobile telephones can be relevant
and therefore needs to be disclosed, but a clear way of dealing with
these issues, which takes into account the victim’s position as well as
being fair to the defence, needs to be found.

Another concern which has also been identified for some time is the
exclusion of specialist support workers from court, even though they
have been the main source of professional advice and support to
victims up to that point. One example is a victim being unable to have
her Independent Sexual Violence Advocate sit with her whilst giving
video evidence®®. This is not a straightforward issue as it is essential
that when withesses give evidence that they give their own account,
uninfluenced by anyone accompanying them.

Further, opportunities to record video evidence pre-trial or give
evidence by video from a more convenient location may also be
missed. The short notice of hearings and the distance to court,
especially in rural areas in Wales, may even lead to people failing to
give evidence. We comment further on this in paragraph 8.20.

393

OFE046 Victims' Commissioner: 10.

The COMMISSION 01 JUSTICE in WALES Report



CHAPTER 4: CRIMINAL JUSTICE: REDUCING CRIME AND PROMOTING REHABILITATION 155

4. Information on sentencing

4.52

4.53

Support for victims in relation to the sentence that may be imposed on
the offender should begin at the earliest possible stage and continue
after the sentence has been delivered. Victims do not necessarily want
a severe sentence. They need to understand the procedures involved
and the reasoning behind the verdict and sentence given so they can
understand what has been done. The short explanation given as a
standard part of the judge’s decision is too brief, especially if it was
not the outcome the victim was expecting. The victim must have the
decision fully explained. The evidence of the Victims’ Commissioner
was that there should be an automatic entitlement to a free, written
copy of what the judge has said so victims can fully understand the
reasoning. We agree.

The need for timely communications continues beyond the court,
to information on potential compensation, on the possibility that the
offender will seek a review of the case and on the work of the
Parole Board.

5. Conclusion

454

4.55

4.56

The interests of victims must be at the forefront of a criminal justice
policy. Victims should be heard, informed and able to challenge
decisions made. Compliance with the Victims’ Code needs to be more
rigorously monitored and enforced. There needs to be better liaison
between all the organisations involved in court services and victim
support, to improve communication with victims and ensure they do not
have to tell their story over and over again.

Given their role and authority, greater engagement by judges would
certainly help in ensuring that victims do receive the information and
consideration they deserve.

We consider that the Wales Criminal Justice Board which we have
recommended at paragraphs 4.22 to 4.31 be given clear responsibilities
for leading this work and ensuring delivery.

We recommend:
The Wales Criminal Justice Board should have responsibility for ensuring the
rights of victims are respected and there is proper delivery of services to victims.
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Part 3: Black, Asian and Minority Ethnic people

4.57

4.58

4.59

4.60

In light of the evidence that those who are charged, tried and punished
are disproportionately likely to come from Black, Asian and Minority
Ethnic (BAME) communities, the Lammy Review (to which we referred at
paragraph 1.16.7) developed some major themes. In particular, (1) there
must be robust systems in place to ensure fair treatment in every part
of the criminal justice system, (2) trust in the criminal justice system is
essential, and (3) one of the biggest symbols of an ‘us and them’ culture
is the lack of diversity among those making important decisions in the
criminal justice system.

The Lammy Review typically proceeded on an England and Wales
basis. Given the importance of the matter, we have inquired further into
both the under-representation of BAME people among those working
in the criminal justice system, and the over-representation of BAME
people among those in custody, in relation to Wales.

According to official figures, BAME people currently make up 5% of the
population in Wales®%*.

The representation of BAME people among those working in the
criminal justice system in Wales is summarised in the following figure3°°.

Figure 15
BAME representation in police, CPS, prison, probation staff
and the judiciary across Wales in 2019

POLICE JUDGES |MAGISTRATES |WELSH HMPPS396
TRIBUNALS

Wales 1.8% (143) 3% (3) 5% (51) 9% (8 3.6% (59) 3.9% (11)

Source: Data provided to us by the organisations

394
395

396

Welsh Government (2019) Ethnicity by area and ethnic group.

We have also considered gender balance. There is a concern across the criminal justice system about women representation but generally new
intake reflects a better balance.
HMPPS has only supplied 2018 figures.
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4.61

We think it important to stress at the outset that in addressing the
underrepresentation, peer support and development opportunities for
BAME people in management and leadership roles play a material role
in increasing diversity in the criminal justice system. Apprenticeship
schemes had the potential to lay the foundations for a more diverse
and representative workforce*?".

1. Police

4.62

4.63

4.64

At the consultation we held in Butetown and at the discussion of

the Lammy Review we attended at the Equality and Human Rights
Commission in Cardiff, representation, consistency and trust in policing
were closely allied themes.

As Figure 16 shows, the percentage of BAME police officers across
Wales is very low?°:

Figure 16
BAME police officers by force in Wales in 2019

POLICE FORCE BAME POLICE OFFICERS (%) |BAME POPULATION (%)

All Wales 1.9 5
Dyfed Powys 0.9 2
Gwent 2.2 3.9
North Wales 0.9 25
South Wales 25 6.6

Source: Home Offfice, Police workforce, England and Wales: 31 March 2018

The Representative Workforce Programme operating in South Wales
Police has worked closely with the BAME communities and since 2015
BAME representation for police officers has risen from 2% to 2.6%. For
community support officers BAME representation has risen from 1.9% to
3% and for police staff from 1.7% to 2.1%.

397
398

ES Butetown.
Home Office (2018) Police Workforce, England and Wales, 31 March 2018.
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2. CPS

4.65 Figures for the CPS show 17.7% of their staff coming from a
BAME background.

3. Judiciary

466 At 3%, Wales has the lowest representation of BAME court judges in
England and Wales. In contrast, London and the Midlands have the
highest representation at 10% and 9% respectively.

4.67 In Wales, 5% of magistrates have declared themselves as BAME. Across
England and Wales the figure is 12%.

4. HMPPS

4.68 Figures for HMPPS show 8% of their staff coming from a
BAME background.

5. Prisoners

4.69 The ethnicity of the prison population in Wales in 2018 (based on
readings in March, June, September and December) was as follows:
White: 4,238, Black: 139, Asian: 146, Mixed race: 126. The total
percentage of BAME prisoners in Wales in 2018 was 9%.

470 Since 2010, the average percentage of black offenders receiving a
custodial sentence in the Crown Court in Wales is 74%. The average
percentage in England is 63.8%.

471 In the magistrates’ courts the average percentage of black offenders
being sentenced to custody in Wales since 2010 is 17.2%. The average
percentage in England is 12.9%°°°. The recording of data on ethnicity
at the Magistrates’ Court is very poor. For example, a total of 336,289
immediate custodial sentences were handed out at magistrates’ courts
in England between 2010 and 2017. In 41.1% of these cases the ethnic
identity of the offender was recorded as either ‘Not stated’ or
‘Not available™.

399 Jones, R (2019) Sentencing and Immediate Custody in Wales: A Factfile: 58.
400 Information provided by the Ministry of Justice to the Commission.
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472 Figure 17 shows the numbers of those residing in Wales who entered
into the criminal justice system for the first time®”" who were identified
by ethnicity*°2.

Figure 17
People residing in Wales who entered the criminal justice
system for the first time who were identified by ethnicity

WHITE BLACK OTHER'?® | UNKNOWN/
NOT STATED

2013 33336%) 203 (21%) 173 (1.8%) 129 (13%) 704 (72%) 9739
7302 . . . .

2014 ow  1BOR1%) 154(18%) M4(13%) 738(87%)  8.488
6,957 . . . .

2015 Gagwy 190(23%) 136(17%) 115(14%) 817(29%) 8215
6,054 . . . .

2016 oay 164(23%) 141(2%) 94(13%) 619@8%) 7072
5,442 . . . .

2017 mogw 4@ 143(21%) 80(12%) 925(37% 6734

Source: Wales Governance Centre

473 Despite a decrease in the number of black first-time entrants into the
criminal justice system in Wales, the proportion of black people entering
the system actually increased between 2013 and 2017.

474 While 2.1% of all first-time entrants into the criminal justice system
in Wales in 2017 were black, just 0.6% of the Welsh population was
identified as black in the 2011 census®®“. It did not prove possible on the
evidence to ascertain the reasons for this. One explanation put forward
was that some convictions might be related to ‘County Lines’.

401 This number includes those who have received their first conviction, caution or youth caution, but does not include those who received penalty
notice.

402 The identification was made by a police officer who recorded the officer’s perception of ethnicity on the Police National Computer. This is not a
self-reporting identification.

403 Category includes Chinese, Japanese or South East Asian and Middle Eastern.

404 WS150 Bawso: 1.
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475 The causes of the disproportionate number of BAME offenders in the
criminal justice system in Wales needs to be understood. Whatever the
causes, the importance of carrying forward the recommendations of the
Lammy Review is clear.

476 The Lammy Review pointed out that many of the causes of over-
representation of BAME people lie outside the criminal justice system.
It is important that continued monitoring and reform within the
justice system is extended into areas such as school exclusions and
other Adverse Childhood Experiences, as well as opportunities
for employment.

We recommend:

Each of the police, Crown Prosecution Service, the judiciary and HM Prison
and Probation Service should publish a strategy in respect of Black, Asian

and Minority Ethnic people in Wales and report annually on the strategy to
the Assembly.
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Part 4: The role of the police

1. Current position on governance and accountability

4.77  The organisation of the police in Wales, is complex under the current
scheme of devolution.

a) Chief Constables and Police and Crime Commissioners

478 The four police forces in Wales are Dyfed Powys, Gwent, North
Wales and South Wales Police. They emerged out of a series of
amalgamations some 50 years ago. Each force is headed by a Chief
Constable, who is responsible for operational policing decisions and
the direction and control of police officers and police staff.

479 The Police Reform and Social Responsibility Act 2011 introduced Police
and Crime Commissioners (PCC) to replace Police Authorities which
had been bodies broadly representative of local communities. PCCs
were modelled for England. They took into account Welsh devolution
to the extent that a Welsh Group was formed. Chief Constables are
operationally independent but otherwise are accountable to the PCCs.
Each police force has a single PCC who is elected every four years; the
PCC appoints his or her own office staff. The PCCs are responsible for:

4791  Appointing a Chief Constable, holding them to account for
running the force, and if necessary dismissing them.

479.2  Setting the police and crime objectives for their area through a
police and crime plan.

479.3 Setting the force budget and determining the precept (the
amount collected locally via council tax).

479.4  Contributing to the national and international policing
capabilities set out by the Home Secretary.

479.5 Bringing together community safety and criminal justice
organisations, to make sure the local priorities are joined up.

4.79.6  Funding Victim Support as is mentioned in paragraph 4.40.
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4.80 Apart from some light oversight from the Home Office, the

b)

4.81

accountability of PCCs is to the electorate every four years. Since the
introduction of PCCs a variety of systems for the governance provided
by the role have developed. In London and Manchester, the PCC is a
role fulfilled by the Mayor. As more mayoral structures are developed

in England this model may become increasingly familiar. The span of
control for Mayors is far greater than that of other PCCs in that they

set the vision for and have oversight of other key public services in an
area“®. A further difference in England is that some PCCs have become
the governing body for the Fire and Rescue Service. Neither change
applies to Welsh PCCs*%®,

The responsibilities of the Home Office
The Home Office’s main responsibilities with regard to policing are to:

4.811 Maintain a system of local accountability that assures
Parliament that forces spend their resources with regularity and
propriety and achieve value for money.

4.81.2  Assess how much funding forces need, decide how much the
policing system receives as a whole, and allocate grants to
PCCs (who decide how much goes to forces and how much to
other initiatives to reduce crime).

4.81.3 Intervene if Chief Constables or PCCs fail to carry out their
functions effectively.

4.81.4  I|dentify opportunities for forces to work efficiently, support
them to do so, and provide statutory guidance in respect of
financial matters.

405
406

Para 12.52.
WS147 Theo Huckle QC: 2.
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4.82 The governance from the Home Office has been described as ‘light

4.83

touch’ since operational policy has been devolved to the PCCs*’. The
Home Affairs Committee, which received written evidence from the
Home Office explaining that “it does not run policing, but is supporting
the sector to become self reforming”*°®, reported in October 2018 that
policing was suffering from a “complete failure of leadership from the
Home Office”.

The forces are assessed on efficiency and effectiveness by HM
Inspectorate of Constabulary and Fire and Rescue Services*?®. The
College of Policing sets standards across the police forces, and shares
learning and good practice*®.

2. Other bodies involved in policing functions

4.84 In addition to these bodies, there are a number of intersecting and
external organisations which affect policing in Wales. These include:
. The National Crime Agency*"
. MI5
. MI6
. GCHQ
. The National Police Chiefs Council
. The Association of Police and Crime Commissioners
. The Police Federation for England and Wales
. The Superintendents’ Association
. The Office of Surveillance Commissioner
. The Information Commissioner
. The Biometrics Commissioner
. The Independent Office for Police Conduct (Director for Wales)
. The Wales Audit Office*?
. British Transport Police*?
. National Police Air Service
407 National Audit Office (2018) Financial sustainability of police forces in England and Wales.
408 op citn. 119.
409 OFE020 Sir Thomas Winsor & Peter Clarke: 1.

410
411

412
413

OE024 Mike Cunningham.: 1.

UK’s lead agency against organised crime; human, weapon and drug trafficking; cyber crime; and economic crime that goes across regional and
international borders.

Wales Audir Office produces annual audit reports for both PCCs and Chief Constables.

WS162 British Transport Police: 2.
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3. Attempts to establish better governance and accountability of
the police in Wales

4.85 Although the establishment of PCCs did not take much account
of Welsh devolution, steps have been taken to try and improve
governance and accountability within the current scheme of devolution.

4.86 The first step was taken on 1 April 2017 when, following ratification
from the Chief Constables and the Police and Crime Commissioners of
Wales, the first All Wales Deputy Chief Constable was appointed. The
main priorities for that office were to develop relationships between
the four forces, to improve the Welsh Policing perspective, to focus
on the opportunities for collaboration, and to oversee collaborative
units (such as the all Wales organised crime unit TARIAN). There is
also a police Liaison Unit funded by the four Welsh forces within the
Welsh Government, which works closely with the Welsh Government’s
Community Safety Division and engages on police and community safety
related matters with officials from across the Welsh Government and the
Assembly. In May 2018 the position of All Wales Deputy Chief Constable
came to an end with the various functions being given to other senior
police officers and staff.

4.87 The second step was the establishment of a Cross-party Group on
Policing in the Assembly in July 2018. The Cross-party Group aims to
consider the questions of how policing operates within the devolved
and non devolved aspects of public services in Wales, what are the
current issues facing the service in Wales and how best to engage with
the Assembly on policing challenges and on policy and practical issues
of common interest. The Group has discussed homelessness, rough
sleeping, substance misuse and mental health**.

4.88 The third step was the establishment of a Policing Board for Wales in
November 2018 by Alun Davies AM the then Cabinet Secretary for
Local Government and Public Services. The Board brings together the
Chief Constables and the Police and Crime Commissioners of each of
the police forces in Wales, Welsh Government Cabinet Ministers and
officials. The membership is similar in many respects to the All Wales
Criminal Justice Board*®. The Secretary of State for Wales, the Home

414 Assembly (2018) Cross-party Group on Policing.
415 As we have stated in paragraph 4.28 we suggest that for the future this is merged with the new Wales Criminal Justice Board that

we recommend.
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Office, the Ministry of Justice and HMPPS are also invited but to date
have not attended. The intention of the Board is to assist with the
difficulties often faced by police forces in working in a nation where

the majority of public services are devolved. It has met on 19 November
2018 when 22 were present, on 18 February 2019 were 24 present

and again on 16 May 2019 when 20 were present*®. The matters
discussed well illustrate the need for alignment between policing

and other services.

4. The complexity of the funding

4.89 As we have summarised in paragraphs 2.116 and following, the funding

for the police forces in Wales is complex; it differs from that in England.
The funding is from a number of sources:

4.891 UK Government funding through a police grant which is
determined by a Home Office funding formula.

4.89.2 Welsh Government funding as part of the local government
finance settlement.

4.89.3 Alocal police precept set by Police and Crime Commissioners
and collected via council tax.

4.89.4 Welsh Government funding for community support officers and
Schools Liaison Officers.

a) Home Office grant

490 The current funding formula which determines levels of funding for

4.91

police forces from the Home Office “does not take into account the full
range of demands on police time”*". Since 2010 Home Office funding
has been reduced by an equal percentage for all forces regardless of
the outcome of the formula.

There is a mismatch between police funding and public expectations;
funding does not take enough account of the unique circumstances of
each force and is provided on a basis which is too short term. A clear

416
417

Policing Board for Wales Minutes. Other minutes not published.
WS076 Welsh Chief Officers Group: 2.
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4.92

4.93

example is South Wales Police where additional policing requirements
for the capital city of Wales are not recognised within the funding
formula. The force have assessed this as an unfunded cost of £4 million
resulting from the additional policing requirements arising from the
economic growth associated with the capital city, the proliferation of
large national and international events and the heightened national
threat assessment on terrorism. Similarly the funding formula does not
take into account the full impacts of policing the rural areas of Wales.

Police forces also receive specific and special grants from the Home
Office to deliver UK Government priorities. These specific grants to
Welsh police forces totalled £51 million in 2018-19. The largest element
of this funding across England and Wales is the Counter Terrorism
Grant. Welsh police forces also make bids for some Home Office grants,
for example from the Police Transformation Fund*®.

There has been an overall 19% real terms reduction in total Police
budgets in England and Wales since 2010, and a real terms
reduction of 30% in funding from the Home Office*”. Police funding
for 2018-19 amounted to £12.3 billion, which provided for a workforce
of approximately 122,000 police officers and 68,000 police staff. In
2018-19 police grant funding per person in England was on average
£1711 higher than Wales which is the equivalent of £54 million.

b) Welsh Government funding

4.94

4.95

The Welsh Government provided £141 million for Welsh police forces in
2018-19, via redistributed non-domestic rates revenue and the revenue
support grant. Thus, in Wales police forces still receive one revenue
grant from the Home Office and another revenue grant from the

Welsh Government. In England, the revenue funding provided via the
Department for Communities and Local Government was incorporated
into a single Home Office grant in 2013-14.

As indicated at paragraph 2.121, the Welsh Government provides
additional funding every year for policing in Wales. This comprises:

418

419

Westminster Government funding for police projects. An example of a successful bid by Welsh police forces was a joint bid alongside Public
Health Wales and others for the Adverse Childhood Experiences programme.
op cit n. 406.
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4951  £16.8 million to fund 500 community support officers in Wales.
This funding was introduced in 2012 to counteract a shrinking
police workforce, and this funding has been maintained in
subsequent years.

4.95.2 £1.9 million for school liaison programmes*%°.

4953 TARIAN, the Dyfed Powys, Gwent and South Wales Police
Organised Crime Unit received £500,000 a year in funding
from Welsh Government. This amount was however gradually
reduced, and at short notice funding was stopped in 2018**".

4954 £265,000 to the British Transport Police for additional
operational personnel in the Welsh Sub Division, plus funding
for a pilot to extend neighbourhood policing at Rhyl, Tenby
and Machynlleth.

c) Precept

496 The Welsh forces were insulated to a material extent from the reduction
in Home Office funding because during this time the PCCs were able
to raise more funds from the precept than English forces. As council
tax is a devolved matter in Wales*??, the Welsh Government decided
not to set a limit on the police precept. In England an increase is limited
to a fixed amount (£12 in 2018) without a referendum. For example, in
North Wales over 50% of funding comes from the precept whilst in
Merseyside this figure is 20%.%?*. A key divergence in police funding
between Wales and England is that precept levels have risen faster
in Welsh police force areas (averaging 4% a year) than in England
(2.4% a year) since 2010-11. The precept for the four Welsh forces as a
proportion of the overall funding increased from 32% in 2008-09 to 47%
in 2019-20. This faster increase in police precepts meant that Welsh
police funding was £34 million greater in 2017-18 than would have been
the case had precepts risen in line with England.

4.97 The proportion of funding from police precept varies across England
and Wales from less than 16% to over 54% of the total police budget.

420 This programme is aimed at reducing substance misuse and improving community safety. op cit n. 94: 29.

421 WS076 The Welsh Chief Officers Group: 2, WS091 Universities’ Police Science Institute ar Cardiff University: 9. TARIAN is the Southern
Welsh forces (South Wales Police, Gwent and DPP) response to serious and organised crime.

422 Para 4.11.

423 OE017 PCC Arfon Jones: 1.
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Figure 18
Trajectory of police precepts for Welsh police forces from
1995-96 to 2018-19
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Source: South Wales Police.

Figure 19
The level of precept in 2018-19 for each Welsh force

North Wales Police 25812

Gwent Police 238.84
South Wales Police 233.52
Dyfed Powys Police 224.56

Source: South Wales Police.
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d) The overall funding in Wales and its consequences

498 In 2018-2019 the funding of the four police forces in Wales was
as follows*?*:

Figure 20
Police funding in Wales (£million)
WELSH PRECEPT % WELSH
GOVERNMENT FUNDING
FUNDING (GRANT &
PRECEPT)
Police
Revenue 209 141 290 640 67%
budget
Other grant 405
funding o1 17 68
Total of
revenue and g, 158 290 708 63%

other grant
funding

Source: Wales Governance Centre

499 Largely as a result of the funding changes in Wales and decisions by
chief constables and PCCs to protect front line resources when taking
into account the consequences of comprehensive spending reviews
of the UK Government there has been a very small reduction in the
number of police officers and associated staff in Wales and a small
increase in the number of community support officers. Figure 21 shows
the change in staff numbers in the four Welsh police forces.

424 Home Office, (2018) Police Funding for England and Wales 2015-2019. Para 2.114.
425 Community support officers.
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Figure 21
Change in staff numbers in the four Welsh police forces
YEAR ENDING MARCH 2010 SEPTEMBER 2018
OFFICERS |COMMUNITY | STAFF |ALL OFFICERS | COMMUNITY |STAFF |ALL
SUPPORT SUPPORT
OFFICERS OFFICERS
Dyfed 1195 83 692 1,970 1171 144 608 1,923
Powys
Gwent 1,437 143 810 2,390 1,329 124 657 210
North
1,488 223 876 2,587 1,490 232 887 2,609
Wales
South 3,059 325 1,997 5,381 2,896 406 1,662 4,964
Wales
Total 7179 774 4,375 12,328 6,886 906 3,814 11,606

Source: National Statistics (Police workforce 2017-2018).

4100 The changes to funding must be seen against the background of a
change in demand which is being experienced by police forces in
Wales. The demands upon policing have changed significantly since
the Silk Commission was published in 2014. Although some crime types
have reduced (such as car crime, and burglary), there has been a sharp
rise in reports of serious sexual offences and rape, it is accepted that
there is still a great deal of under-reporting of these crimes. The multi-
agency rape monitoring group report for 2017-18 notes that the overall
number of reported rapes continues to increase from 41,186 in 2016-17
to 54,045 in 2017-18. The report also notes that the overall charge rate
has decreased from 6.8% to 4.3%, the number of cases referred to the
CPS for a charging decision has fallen and the number of suspects
found guilty of rape has also decreased?*®.

426 WS076 The Welsh Chief Officers Group: 1. The Rape Monitoring Group is co-ordinated by HM Inspectorate of Constabulary and comprises
of representatives from that Inspectorate National Police Chief’s Council, College of Policing, Crown Prosecution Service, HM Inspectorate of
the CPS, Home Office, Local Policing Bodies, the Mayor of London’s Office for Policing and Crime, Ministry of Justice and voluntary sector

partners https://wwuw. justiceinspectorates. gov.uklhmicfrs/our-work/articlelrape-monitoring-group-digests/#publications.
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4101

4102

4103

During 2018-19, forces have experienced increases in violent crime,
particularly knife crime which has continued to rise both across the UK
and in Wales over the past few years. In 2019, South Wales Police has
secured £1.2 million funding from the Serous Violence Home Office
Grant to fund proactive operational and events identified as having a
high risk of threat and harm.

Cyber enabled and digital crime has also risen sharply as technology
changes. As well as presenting challenges in terms of new crimes
being generated, these changes add a level of complexity to crimes
which have any digital footprint. Such crimes include online child sexual
exploitation, stalking and harassment and sexual offences. This shift

in complexity has been highlighted by failings in regard to disclosure
issues across England and Wales. Such crimes are becoming more
complex to investigate and as such require additional investment, both
in terms of suitable skilled staff but also the necessary equipment to
analyse/investigate digital devices.

Cross-border criminality (County Lines) has been highlighted in a
number of submissions as an emerging demand on police forces,
especially along the M4 corridor, and North Wales*’. This increase in
County Lines criminality comes from organised crime gangs from major
urban areas in England and can lead to an escalation of violent crime
and exploitation of vulnerable children and adults. The threat of County
Lines criminality remains a serious and growing threat to communities
across Wales. Tackling this level of criminality effectively requires

joint working across the four Welsh forces in collaboration with other
agencies in enforcement and preventative programmes (as is seen in
paragraph 4.134).

427

WS070 Dr Iolo Madoc-Jones, Dr Wulf Livingston and Dr Caroline Hughes: 5.
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5. Policing performance

4104 The four police forces in Wales vary in terms of population density,
and the number of crimes reported. Figure 22 summarises the
demographics and recorded crime rates of each force.

Figure 22
Demographics and recorded crime rates by each Welsh police
force in 2019

POPULATION FORCE AREA RECORDED CRIMES WORKFORCE
(MILLION) (SQUARE MILE) |CRIMES PER 1000 PER 1000
(FINANCIAL |POPULATION |POPULATION
YEAR
18 — 19)
Dyfed = 5 4230 27915 54.02 3.68
Powys
Gwent 0.6 600 58,536 99.60 3.40
North =7 2375 59,802 85.89 371
Wales
south 803 11,604 84.27 3.98
Wales
Source: National Statistics (police workforce 2018-2019)
a) HM Inspectors’ reports

4105 Her Majesty’s Inspectorate of Constabulary and Fire & Rescue Services
assesses police forces against criteria of efficiency, effectiveness and
legitimacy (the PEEL assessment)*?®. For each criterion, a force may be
judged as outstanding, good, requires improvement or inadequate. The
majority of police forces in England and Wales are assessed as good
overall. We deal with each force in alphabetical order.

4106 Dyfed-Powys Police provides policing services to the areas of
Carmarthenshire, Ceredigion, Pembrokeshire and Powys. The police
force area covers 4,230 square miles with approximately 350 miles of
coastline in the South West of Wales. Although there are some more
affluent areas, Dyfed-Powys has a high level of poverty. Around 0.5
million people live in a predominantly rural setting. The area has

428 OFE020: Sir Thomas Winsor, Her Majestys Inspectorate of Constabulary and Fire & Rescue Services: 1.
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4107

4108

4109

410

distinct, small urban areas including the towns of Carmarthen, Llanelli,
Milford Haven, and Aberystwyth. The resident population is increased
by university students and the very large numbers who visit or travel
through the area each year. The transport infrastructure includes a
major sea port.

In its 2018 annual assessment report for Dyfed Powys Police, the
inspectorate*® noted that:

The extent to which the force is effective at reducing crime and
keeping people safe is good.

The extent to which the force operates efficiently and sustainably
requires improvement.

The extent to which the force treats the public and its workforce
legitimately requires improvement.

Gwent Police provides policing services to the county of Gwent. The
police force area covers 600 square miles with approximately 50

miles of coastline in the south of Wales. Although there are some

more affluent areas, Gwent has a high level of poverty. Around 0.6
million people mainly live in the urban centres which include the city of
Newport, and the towns of Ebbw Vale, Monmouth and Cwmbran. The
resident population is increased by university students and the large
numbers who visit or travel through the county each year. The transport
infrastructure includes a sea port.

In its 2017 annual assessment for Gwent Police, the inspectorate
noted that:

. The extent to which the force is effective at reducing crime and
keeping people safe requires improvement.

. The extent to which the force operates efficiently and
sustainably is good.

. The extent to which the force treats the public and its workforce

legitimately is good.

North Wales Police provides policing services to the areas of Anglesey,
Conwy, Denbighshire, Flintshire, Gwynedd and Wrexham. The police
force area covers 2,375 square miles with approximately 450 miles

429

HMICFRS (2017) State of Policing Annual Assessment.
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4M

412

413

of coastline in the north of Wales. Although there are some more
affluent areas, North Wales has a high level of poverty. Around 0.7
million people live in the predominantly rural setting. Its several distinct
and small urban areas include the town of Wrexham. The resident
population is increased by university students and the very large
numbers who visit or travel through the area each year. The transport
infrastructure also includes a major sea port.

In its 2017 annual assessment for North Wales Police, the inspectorate
noted that:

. The extent to which the force is effective at reducing crime and
keeping people safe is good.

. The extent to which the force operates efficiently and
sustainably requires improvement.

. The extent to which the force treats the public and its workforce

legitimately is good.

South Wales Police provides policing services to the areas of West,
South and Mid-Glamorgan. The police force area covers 803 square
miles with approximately 150 miles of coastline in the south of Wales.
Although there are some more affluent areas, South Wales has a high
level of poverty. Around 1.3 million people mainly live in the urban
centres which include the cities of Cardiff and Swansea as well as
smaller towns. The resident population is increased by university
students and the large numbers who visit, socialise in, commute into, or
travel through the area each year. The transport infrastructure includes
major rail stations, air and sea ports.

In its 2017 annual assessment report for South Wales Police the
inspectorate noted that:

. The extent to which the force is effective at reducing crime and
keeping people safe is good.

. The extent to which the force operates efficiently and sustainably
is good.

. The extent to which the force treats the public and its workforce

legitimately is good.
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b)

414

415

4116

Impact of community support officers

An evaluation of the impact of Welsh Government funding for
community support officers was conducted in 2015, two years after
the full complement of 500 had been recruited*®. It showed a positive
impact overall in terms of actual and perceived visibility of the police.
There was also some improvement in public perceptions of safety in
deprived neighbourhoods. This was in line with the declared objective
of the funding. However, there was no statistically significant evidence
that the additional numbers of community support officers had helped
reduce crime compared to police force areas in England. In addition,
as the Institute for Government has pointed out, many police forces

in England have been drawing on reserves to offset the impact of
budget cuts®'.

The provision of the additional community support officers by the Welsh
Government has, to a certain extent, helped Welsh police maintain

a physical presence in their communities which contrasts to the
experience of a number of English police forces.

Decline in percentage of cases prosecuted

There has been extensive concern as reflected in press comment
over the past year on the falling percentage of police investigations
resulting in a charge or summons, when the volume of crime recorded
by the police has actually increased**”. We have already considered
this topic in relation to victims at paragraph 4.42 and at paragraph 4.155
we set out the statistics for the fall in prosecutions. In England and
Wales, in 2018-19 only 7.8% of recorded offences resulted in charges
or a summons*®=. In 2013-14, the equivalent figure was 17%. According
to data provided by the Office of National Statistics, police recorded
crime in Wales in 2017-18 increased by 12% on the previous year to a
figure of 230,929 offences excluding fraud. The overall recorded crime
in England and Wales rose by 8% to 5.9 million in 2018-19, including
increases in knife crime, robbery, firearms and public order offences.

430
431
432
433

Welsh Government (2015) The work of Welsh Government funded Community Support Officers.
Institute for Government (2018) Performance Tracker 2018: Police.

E.g. https:/fwwuw.bbc.co.uklnews/uk-44884113, https://www.bbe.co.ukinews/uk-wales-44122867.
Home Office (2019) Crime Outcomes in England and Wales: year ending March 2019.
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4117

418

419

4120

There is no single reason for the divergence between the volume of
recorded crime and the percentage of prosecutions. There is no clear
research, but as far as we have been able to assess, the following six
factors have contributed to the position in Wales where the reduction in
police officer numbers has been small.

First, the police are now recording many offences for which the victim
wants no police action or any further interaction with policing. This is
particularly true in ‘violence without injury’ and in many ‘stalking and
harassment’ cases. This was not the case in the past and has therefore
resulted in an increase in recorded offences. Often from an initial call it
will be clear that the victim does not wish to participate and as such the
investigation fails at the first stage**.

Second, the period has also seen increases in more complex offences.
The relative success of policing in encouraging victims of serious sexual
offences and rape to be confident in coming forward has led to large
increases in recorded cases**® and investigations of these types of
crime**®, even though many are not taken forward as we have explained
at paragraph 4.34. Nonetheless this has resulted in many more complex
and often difficult investigations which require skilled and experienced
investigators. The complex evidence means that CPS charging
decisions can be difficult to achieve with significant evidential requests
often involving digital evidence. The lack of skilled investigators

and investigations being rushed or carried out by less experienced
colleagues has led in part to the outcome rates diminishing*?’.

Third, in the digital age almost all crimes and investigations have an
aspect of a digital footprint. The number of digital forensic examinations
required is increasing substantially year on year. It has been difficult

for forces to increase resources sufficiently to match the demand.

The following is an indication of the increase in the number of digital
mobile devices examined in South Wales Police: for the year 2017

local examinations of mobile devices amounted to 2,919, by 2018 this
figure had risen to 6,190. The estimated total for 2019 is likely to exceed
7,000. Further, the dramatic increase in size of mobile devices storage
over the years has meant that the volume of data being examined is

434
435
436
437

Para 4.34.

Para 4.34.

The figures of those not willing to take cases forward is still very high: para 4.34.

hitps:/fwww. bbe.co.uklnews/uk-wales-44122867, Information provided by Deputy Chief Constable Richard Lewis, South Wales Police,

to the Commission.
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4121

4122

also significantly larger. At any given time there are about 100 devices
in the queue for examination. The subsequent backlog of forensic
examinations is one of the key drivers to extended bail or individuals
being released under investigation**.

Fourth, the change in the Policing and Crime Act 2017 brought about
new requirements for policing, not least a presumption of bail for

all suspects in custody unless there were specific circumstances
warranting its refusal. It was recognised that this was an area of risk and
South Wales Police appointed a superintendent, four inspectors and a
number of other resources to simply manage the new arrangements.
Whilst it is the experience of the Force that this has mitigated the

risk around authorisation, it has not prevented problems with bail
timescales, particularly in cases such as described in paragraphs 4.119
and 4.120. Further, in those cases where the risk does not meet the
requirements of the Act, suspects are released under investigation.
This is an area where there is conflict between complex high risk cases
with bail and lower risk cases “released under investigation”. As a result
usually high risk cases take precedence and consequently timescales
associated with lower risk cases often end up being extended. This has
the further consequence that evidence may be lost and victims and
witnesses may withdraw their support from the investigation**®. The
impact of the emerging consequences of bail reform, including

longer investigations, the growing rate of crimes not prosecuted and
the potential risk to public safety arising from detained persons

being released under investigations has been described as a very

real threat*.

Fifth, there has been a substantial reduction in funding across the
criminal justice system. For example there has been a significant
reduction in the number of prosecutors employed in the CPS as we set
out at paragraphs 4.154 and following.

438
439
440

Ibid.
Ibid.
Ibid.

The COMMISSION 02 JUSTICE in WALES Report



178 CHAPTER 4: CRIMINAL JUSTICE: REDUCING CRIME AND PROMOTING REHABILITATION

4123 Sixth, there has been a development in the use of police resources to
try and prevent crime.

41231 The police work closely with others, particularly local
authorities, including the NHS and third sector organisations,
to divert first time offenders from entering the criminal justice
system. Successful diversion schemes include the 18-25
Diversion Scheme in South Wales, where young adults take
the opportunity to have an Adult Community Resolution
instead of being criminalised through prosecution in the
criminal justice system™.

4123.2 There is collaboration between the four Welsh forces and
Public Health Wales on early intervention and prevention
work with children who have suffered Adverse Childhood
Experiences (paragraph 4.134).

4123.3 Forces are also seeing a high level of demand from those
suffering from mental health issues (see paragraph 4.135). In
the South Wales Police Force area 12.3% of all incidents are
mental health incidents. The four Welsh forces are working in
partnership with their local health boards to provide support
to those who are suffering from mental health issues, whether
that is through a triage process in the control room or through
mental health staff working alongside response officers. As we
explain at paragraph 4.125 this comes at an additional cost. We
recommend in paragraph 4.146 that these issues need to be
dealt with through a whole system approach.

4123.4 As a result, the Welsh forces have seen a shift in focus from
reducing volume crime to managing the risk from vulnerability,
which requires a different approach from the traditional
approach to policing, requiring officers to develop new skills to
deal with those suffering from mental health issues, vulnerable
victims of rape, domestic abuse, modern slavery or exploitation
by criminal gangs.

441 Towler, K (2017) Prompt Positive Action, Interventions with offenders aged 18-25 in South Wales.
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4124 Gwent Police launched an Alcohol Diversion Scheme in 2018,
working with the TTC Group (the providers that deliver speed
awareness courses across South Wales). This is in addition to action
to divert young people and women from crime, as discussed at
paragraph 4.215.

d) Other action taken

4125 All four Welsh forces have a form of mental health triage; this
commitment has cost approximately £1.5 million for the Welsh forces to
implement. In South Wales a mental health triage pilot is in operation
in the force control room. This pilot employs community psychiatric
nurses to triage mental health related incidents. Opportunities to direct
callers to appropriate help outside of policing are taken, as well as
giving advice to callers around issues such as medication. If a police
response is required, guidance can also be provided to the attending
officer. A full evaluation is being undertaken by Swansea University of
this pilot. Early findings are extremely positive with around 30% of calls
not requiring police attendance.

4126 A challenge with the South Wales Police mental health pilot is that this
is funded by policing itself. There is therefore a significant question
around sustainability and a desire to seek a financial contribution from
other public sector partners who similarly are benefitting from this
innovative approach.
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6. Police education

4127

4128

4129

4130

Police education in Wales and England has undergone significant
change to meet the increasingly complex demands that it faces. It is not
necessary to explain this change, except in relation to Police Degree
Apprenticeships as the forces in Wales have developed their own
arrangements to meet the needs of Wales and because of a difference
in the funding of apprenticeships.

The Police Education Qualifications Framework was introduced by the
College of Policing**?. The Framework provides three entry routes to
join as a constable:

41281 Police constable degree apprenticeship which is available to
applicants holding NVQ level 3 or equivalent, and consists of
on the job learning alongside academic theory and learning
whilst earning a wage.

4128.2 Degree holder entry programme: this is for non-policing degree
graduates or NVQ level 6 holders who then complete a Diploma
in Policing.

4128.3 Pre-join degree: this is for applicants with a policing degree
which is provided by organisations licensed by the College
of Policing.

The four Welsh police forces are working in partnership with Welsh
higher education establishments to deliver the police constable
degree apprenticeship and degree holder entry programme. A number
of higher education establishments are also developing or have
accredited the pre-join degree. These include the University of South
Wales, University of Wales Trinity Saint David and Wrexham Glyndwr.

The University of South Wales delivers the Police Constable Degree
Apprenticeships and degree holder entry for Dyfed Powys Police and
for the Devon and Cornwall, Dorset, Wiltshire and Gloucestershire
police forces. For Dyfed Powys, it is the police force that has to fund
both the Police Constable Degree Apprenticeships and degree entry
holder programmes. For English forces the Police Constable Degree

442

College of Policing (2017) Policing Education Qualifications Framework.
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4131

Apprenticeships are fully funded through the English apprenticeship
scheme (the degree holder entry similarly is the responsibility of the
individual force). The different approaches for funding initial policing
learning in Wales and England are an example of the impact of the
“jagged edge”**.

In England, funding for the Police Constable Degree Apprenticeship

is provided through the National Apprenticeship Levy. Welsh police
forces contribute around £2 million per year to the Levy. As policing

is a UK Government responsibility under the current scheme of
devolution, the Welsh Government is clear that it is not responsible for
the long-term funding of the Police Education Qualifications Framework
apprenticeships. The Home Office however maintains that apprenticeship
funding is devolved to the Welsh Government. A one-off funding package
for 2018-2019 to support the Welsh Police forces was agreed between
the Home Office and the Welsh Government. Future funding has not yet
been agreed. In the result, it seems that police forces in Wales are not
receiving the funding they should for apprenticeships**, but this has to
be balanced against the other funds that the Welsh Government provides
for policing as we have set out in paragraphs 4.94 and following.

We recommend:

The Welsh Government and the Home Office should agree long-term
arrangements for police apprenticeship funding which do not disadvantage
Welsh police forces compared to their English counterparts.

7. A policing policy for Wales

a)

4132

Need for an aligned approach

In considering how best to align policing so there is a coherent and
joined up approach to justice, two matters need to be considered. (1)
As policing is a fundamental part of the justice system, there needs to
be clear alignment of policy and delivery with other bodies involved in
delivering criminal justice. If they worked to different policy drivers this
would cause problems within the system**®. (2) On the other hand, the
police must be able to work with the other public services in education,
health and social welfare as well as criminal justice. There must be an
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4133

4134

overarching policy framework that is coherent and also consistent with
the social policy for health, education and social welfare. While the
police forces of Wales are not legally subject to the provisions of the
Future Generations Act, they nevertheless seek to follow its principles.

However, the complexities of the current scheme of devolution (with
bodies being accountable to different governments or under different
arrangements) stand in the way of a single coherent approach that
operates in every other nation. The position is made more difficult by
the funding arrangements, and the sometimes conflicting performance
measures and priorities. A coherent approach cannot happen in
Wales because there is no single coherent policy given the different
responsibilities of the UK Government and the Welsh Government.
Furthermore the current arrangements waste time and public monies*®.
Policing needs to be closely aligned with policy making and be able to
build on existing partnerships*¥’. There also needs to be much greater
transparency and accountability.

This ‘joined-up’ approach between services would be the key benefit
of all decisions in respect of policing being made in Wales in terms

of effectiveness, efficiency, good use of resources and the delivery

of a long term plan. The Future Generations Commissioner for Wales
stresses that public bodies must take account of the long term, prevent
problems rather than deal only with the effects, and take an integrated
and collaborative approach to solving problems**. This represents

the better and more modern public health approach to tackling crime,
dealing with the causes of crime rather than merely treating the
symptoms, which by the time they manifest can be overwhelming for
the services who respond to them. The work on Adverse Childhood
Experiences (to which we have referred at paragraphs 4.3.4 and 4.15)
which has been funded through South Wales Police (a £6.9 million
Police Transformation Fund grant from the Home Office to all Welsh
forces) is an example of the joint working necessary to treat the causes
of criminality**®. The signed partnership agreement between Public
Health Wales and policing and criminal justice bodies across Wales
demonstrates the drive for closer working, and a shared vision of a shift
in public expenditure from crisis services to early intervention. In Wales,

446
447
448
449

WS037 Police Federation: 1.

WS076 Welsh Chief Police Officer Group: 2, WS029 WGLA: 1.
WS075 Future Generations Commissioner for Wales: 1.

WS126 Early Action Programme: 2, WS151 David Llewellyn: 4.

The COMMISSION 01 JUSTICE in WALES Report



CHAPTER 4: CRIMINAL JUSTICE: REDUCING CRIME AND PROMOTING REHABILITATION 183

4135

4136

the All-Wales Serious Violence Working Group chaired by Public Health
Wales already provides a multi-agency context through which a public
health approach is being applied to serious violence. Such a coherent
approach would be easier to achieve and develop if decisions relating
to policing were made in Wales alongside those areas that are
currently devolved.

Another illustration of the link between policing and devolved

services is mental health services*°. Every 13 minutes South Wales
Police receives a report relating to a mental health issue and of those
incidents only 4% require the exercise of police powers*'. Police cars
should not be used as a replacement for ambulances and police cells
are inappropriate for people with serious mental illness*?. It is of great
concern that the demand for mental health services outstripped the
commissioned services at Parc, Swansea and Cardiff prisons**3. There
is a Mental Health Concordat*** between the Welsh Government and
partners including the police and other justice bodies. They have
agreed to work together to ensure that front-line services most likely
to come in to contact with people in mental health crisis are supported.
However, developing an integrated approach across devolved and UK
bodies is difficult*®.

Policing at every operational level involves an interaction with devolved
services, such as education, social care, health or housing. We have
seen an example of good practice in this area in the Multi Agency
Support Hub (MASH) based in Rhondda Cynon Taf. The MASH co-
locates practitioners from the police, health, and social services and
facilitates joint working with a common IT platform, and a joint decision-
making process. This level of joint working is not consistent across
Wales, and is due to a local desire to improve collaboration, rather than
a coherent national strategy for joint working*®.
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b) Position of the Home Office and the Welsh Government

4137 There is concern that the Home Office does not fully take into account
the devolved setting in Wales and that policing is not high on the
agenda of the Welsh Government, with neither the Home Office nor the
Welsh Government fully understanding policing in Wales**’. The Wales
Governance Centre’s report on Justice at the Jagged Edge highlighted
significant issues in this regard: “Beyond the geography, size and scale
of Wales, a major theme to emerge from the research was that officials
in Whitehall simply do not understand the impact of devolution on the
landscape of policing and criminal justice in Wales**®” and “despite the
Welsh Government’s active role in this space, concerns remain about the
Welsh Government unwillingness to get involved with policing and justice
... although things have improved in recent years, Welsh Government
officials have long demonstrated an unwillingness to engage with
policing and justice issues that are perceived to be “non-devolved”
despite the overlap with many aspects of devolved government*”,

4138 Although this evidence is important in respect to development of
overall policy and funding, the Welsh Government has a significant
degree of engagement with the four police forces in Wales, in terms of
dialogue, joint working and additional funding. In fact, the majority of
the funding, as is seen in paragraphs 4.94 and comes from the Welsh
Government and through the Welsh local authorities.

C) Funding

4139 In addition to joining up and aligning approaches to overall policy
between criminal justice policy and other social policies and delivery,
the particular funding requirements for Wales need to be addressed.

4140 The Home Office has not recognised Cardiff for additional capital city
funding in the same way as London and Edinburgh. The extra costs
of policing Cardiff as a capital city are around £4 million. Likewise, it is
clear that future funding should consider the “unique and often more
difficult circumstances that our rural forces face”. This is especially
pertinent due to the increasing cost of rural crime in Wales, which rose
by 41% between 2017 and 2018, to £1.9 million.

457 op cit n. 94: 43, 46-47, 64, 66.
458 Tbid: 45.
459 Tbid: 62.
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4141

4142

d)

4143

4144

At a time where budgets are stretched, matters such as disagreements
over apprenticeship funding create friction and risk putting a strain on
working relations. To some extent this has been compounded by the
withdrawal of Welsh Government funding for the Wales organised crime
unit TARIAN. Whilst the funding from the Welsh Government for schools
liaison officers and community support officers provides a capability
that is the envy of English police forces, the future of such funding is
uncertain since it is discretionary*.

It could be argued that without responsibility for policing any Welsh
Government decision to remove or reduce funding is a more
straightforward one than for matters that are devolved. That is correct
in theory but the result is that policing currently finds itself without a
coherent strategy for its future from the Welsh Government. Policing
remains a non devolved matter. Policing is, however, a Welsh public
service that is reliant on relationships with other devolved public
services and the Welsh Government. The absence of such a strategy
is leading to a divergence between funding arrangements for Welsh
police forces and their English colleagues. It would be a matter of real
concern if such a difference led, over time, to a lowering of the level of
service Welsh policing is able to offer its communities.

The need for a single focus for policing policy in Wales

The devolution of policing has been a matter of discussion for some
time. In the Second Reading debate on the Wales Act 2017 in the
House of Lords, Lord Hunt, the Secretary of State for Wales from 1990
to 1993, stated that he had reached agreement with the then Home
Secretary Kenneth Clarke about the transfer of policing from the Home
Office to the Welsh Office, but that “it was stopped by the bureaucracy
of Whitehall”*®'. The Silk Commission in 2014 recommended devolving
policing to Wales by 2017.

In 2014, the Commission on Public Service Governance and Delivery
(The Williams Commission) commented that if policing was devolved
there would be scope for greater and better coordinated joint working
between the three emergency services*®?,
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4145

4146

In August 2016, the four PCCs issued a statement that the devolution of
responsibility for policing was inevitable.

Wales, in short, needs a police service which is able to work within

the same overall policy and legislative frameworks as the other public
services which have such a large bearing on its work, in health, local
government and beyond. As is shown in the mental health example set
out at paragraph 4.135, the need for integration and a whole system
approach is obvious. The police service will be better placed to meet
the needs of the people of Wales, ensure funds are better spent and
provide greater transparency and accountability.

We recommend:

Policing and crime reduction policy, including drug abuse and mental health
related issues, should be determined in Wales so that it is aligned and
integrated with Welsh health, education and social policy.

8. The consideration of a single police force for Wales

4147

4148

In 2006 Charles Clarke, the then Home Secretary, announced the
merger of the four Welsh police forces as part of a plan to reduce the
number of police forces across England and Wales. The amalgamation
did not take place and has not been reconsidered since 2010. The
issue has, however, been raised before us following the merger of the
Scottish police forces in April 201363,

The evidence from Scotland was that a single force is more resilient
and has assisted in maintaining police numbers. Despite the significant
issues which arose on introduction, progress has been made and many
aspects of the service now appear to be working well. However, there
appear to be some residual issues such as local communities feeling
that resources are stretched and front line officers feeling disconnected
from headquarters*“. This is being addressed through local badging on
uniforms and vehicles*®®,
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4149 The concerns with regard to the consideration of a single police force
can be summarised as”®®:

41491 Maintaining the independence of a single police force
reporting to a government minister,

4149.2 Aloss of local accountability and connection;

41493 Any benefits of mergers could be achieved more effectively
through collaboration.

4150 There already is some very close collaboration between the Welsh
forces. For example, 65% of non-pay expenditure across Dyfed
Powys, Gwent and South Wales Police is spent through collaborative
arrangements*®’.

4151 We have considered carefully whether we should recommend the
merger of the Welsh police forces into a single force. We have come
to the view that this should be a decision for the future, following on
from the recommendation at paragraph 4.146 that policy decisions on
policing should be made in Wales.

466 WS111 Alun Michael: 6, WS043 Unison: 7.
467 WS076 Welsh Chief Officers Group: 3.
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Part 5: The Crown Prosecution Service and
the courts

1. Crown Prosecution Service

4152 The Crown Prosecution Service (CPS) is the main prosecuting authority
in England and Wales. Other bodies including slocal authorities, Natural
Resources Wales and the RSPCA also have prosecuting powers*®, as
do private individuals.

4153 The funding for the CPS in England and Wales reduced from £615.5
million in 2010-11 to £504 million in 2018-19. On 12 August 2018 it was
announced that the CPS would receive an extra £85 million over two
years. In 2018-19, the operational costs of CPS Cymru-Wales were
£20 million. At paragraph 2.118 we have set out the decline in overall
CPS expenditure.

4154 CPS Cymru-Wales is one of 14 CPS areas across England and Wales
and has offices in Cardiff, Mold and Swansea. The CPS employs 324
staff in Wales, 273 of whom make up the CPS Cymru-Wales area. Digital
working allows the other 51 employees to deal with a broad range
of cases that arise across England and Wales*®°. There has been a
reduction in staff of 23% from 2012-13 to 2018-19.

4155 The evidence is that prosecutions in Wales result in a marginally
but consistently higher conviction rate than in England. As we have
already explained at paragraphs 4.42 and 4.116, both the number of
prosecutions and convictions in magistrates’ courts and the Crown
Court have fallen in England and in Wales since 2013-14 as follows.

468 WS009 RSPCA: 1.
469 WS018 CPS: 1, OE025 Barry Hughes: 1.
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Figure 23
Rate of prosecutions and convictions in England and Wales

_ 2013-14 2014-15 2015-16 2016-17 2017-18

England 594,719 521,080 501,059 467,031 423,044
Wales 46,200 42,545 37,657 32,785 30,027

Magistrates court convictions have fallen by 0.8% in
England and 1.7% in Wales

_ 2013-14 2014-15 2015-16 2016-17 2017-18

England 85.5% 83.9% 83.6% 84.7% 84.7%
Wales 88.0% 87.6% 87.0% 85.8% 86.3%

Crown Court prosecutions have fallen by 16% in England
and 24.5% in Wales

2013-14 2014-15 2015-16 2016-17 2017-18
England 90,165 94,953 93,470 83,592 75,850
Wales 5,612 5,912 5,592 4,613 4,240

Crown Court convictions have fallen by 1% in England
and 2.5% in Wales

2013-14 2014-15 2015-16 2016-17 2017-18
England 80.9% 79.4% 791% 78.8% 79.9%
Wales 83.3% 79.9% 80.9% 81.5% 80.8%

Source: Crown Prosecution Service

4156 At paragraph 4.123 we have referred to what the police do to divert
those who have committed minor offences from the criminal justice
system. The CPS has similar powers including powers to give
conditional cautions. The Code for Crown Prosecutors includes
guidance on the use of restorative justice*’® which can be used at
any stage of the criminal justice process. Well planned and delivered
restorative justice interventions enable offenders to make amends
to victims for the harm they have caused. Evaluations show that they
reduce the risk of reoffending and result in high victim satisfaction*”".
The UK Government’s Victims Strategy published in 20182 states that
the Government will develop measures so victims are offered their

470 op cit n. 389: 5.7 and 8.
471 WS121 Why me?: 1. House of Commons Select Committee (2016) Restorative Justice.
472 op cit n. 382.

The COMMISSION 02 JUSTICE in WALES Report


https://publications.parliament.uk/pa/cm201617/cmselect/cmjust/164/164.pdf

190

CHAPTER 4: CRIMINAL JUSTICE: REDUCING CRIME AND PROMOTING REHABILITATION

4157

entittements under the Victims’ Code including access to restorative
justice services. PCCs are to be required to make sure that appropriate
restorative justice services are available in their areas and to ensure
that victims know how they might access them.

Despite the increase in diversion, we share the concern that has been
widely expressed by others about the decline in the percentage of
cases prosecuted. We have set out the reasons we have been able to
identify at paragraphs 4.116 to 4.124, including the significant reduction in
CPS staff. Just as digital forensics have increased the burden on police
investigations, there has also been an effect on the CPS.

2. Criminal Courts

a)

4158

4159

b)

4160

c)

4161

The Magistrates’ Court

All criminal court cases start in a Magistrates’ Court (which we
described at paragraph 2.68) and more than 90% are completed there.
Magistrates hear less serious criminal cases, send to the Crown Court
serious cases such as rape and murder, consider bail applications, deal
with fine enforcement and grant applications for search warrants and
rights of entry. They also consider cases where people have not paid
council tax, vehicle excise duty or TV licences.

There has been a very significant decline in the work of the magistrates’
courts in Wales by about 35%, materially greater than the decline in
England, as is clear from Figure 23 in paragraph 4.155.

The youth court

The youth court is a special Magistrates’ Court for those between the
ages of 10 and 17. District judges and magistrates who have received
specific training sit in the youth court. Its hearings are not open to the
general public. The press is entitled to be present and can report cases
without identifying the young person. They deal with all but the most
serious cases involving young people.

The Crown Court

The Crown Court is the court at which more serious criminal cases are
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d)

4162

4163

tried. Cases are usually heard by a Circuit Judge but some are heard by
Recorders and also by High Court Judges. The guilt or innocence of the
defendant is decided by juries. Offences tried in the Crown Court are
divided into three classes of seriousness.

. Class 1 offences are the most serious. They include murder, and
are heard by a High Court Judge or Circuit Judge authorised to
hear such cases.

. Class 2 offences include rape, and are heard by a Circuit Judge,
authorised to do so.
. Class 3 includes all other offences, such as burglary, grievous

bodily harm and robbery, which are normally tried by a Circuit
Judge or Recorder.

Court of Appeal Criminal Division

The Court of Appeal Criminal Division hears appeals from proceedings
in the Crown Court. The Court is based at the Royal Courts of Justice in
London but as indicated at paragraph 2.59 it sits elsewhere from time to
time when that is appropriate for the case. The intention is that it would
regularly sit in Wales several times a year. It should do so.

In the court year 2016-17, the Court of Appeal (Criminal Division)
received 248 applications and heard 57 renewed applications and

59 appeals against conviction and sentence from cases decided at
criminal courts in Wales (the lowest figures in six years) and sat in Cardiff
and Swansea for seven days*”. In the court year 2017-18 the Court

of Appeal (Criminal Division) received 277 applications and heard 47
renewed applications and 64 appeals against conviction and sentence
from cases originating from Welsh Crown Courts, 11 of which were heard
in Wales over two days. In the court year 2018-19 the Court of Appeal
(Criminal Division) sat in Wales on two days**. We are unable to give the
other figures for the legal year 2018-9, as we were told that the figures
are not available. Although the Court of Appeal (Criminal Division)
should regularly sit in Wales, we have not been given any explanation
as to the marked decline in sittings in the last two years. The fact

that it has not heard more appeals in Wales may be due either to the
present shortage of High Court judges (who comprise the majority of
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judges of that court) or to the need to hear cases more quickly than
would be possible if the appeal was left to one of the sittings in Wales
or other difficulties in hearing cases in Wales. The Court of Appeal
(Criminal Division) should publish its annual sitting pattern for Wales at
the beginning of each year so that it can be seen that appeals will be
regularly heard in Wales. We expect it to sit far more often in Wales.

e) Performance of the criminal courts in Wales and the decline
in workload

4164 Wales is consistently better than any of the English regions in the
performance of the courts in the delivery of criminal justice*’®. This
has broadly been the position for a number of years*®. The number of
ineffective trials is significantly lower than in the regions of England, and
the number of effective trials is comfortably ahead of the England and
Wales average®”. In the Crown Court, the Wales disposal rate per 100
sitting days was significantly better than in any English region*’®. The
evidence of Mr Justice Lewis, the senior of the two Presiding Judges for
Wales, was that all of the targets were met*’®,

4165 As shown in paragraph 4.155, there has been a significant decline in the
workload of the Crown Court. It has fallen by 24.5% in Wales in contrast
to the decline in England of 16%. In relation to what we have said about
the police in paragraphs 4.116 and following and the CPS in paragraphs
4152 and following as to the reasons for the decline in workload, the
effect on the courts has been that cases are heard generally heard
more quickly. In 2017-18, the number of outstanding Magistrates’ Court
cases in Wales stood at a little over 16,000. For 2012-13 the number
was a little over 21,000. For the Crown Courts in Wales, the figure for
2017-2018 was around 1,500, while the figure for 2012-2013 was just

over 2,000.

475 In the light of this performance we have not considered it necessary to examine in detail the recommendations made about the courts by Sir
Brian Leveson in his review of efficiency in criminal proceedings. op cit n.110.

476 WS034 The Magistrates Association: 1.

477 Trials which do not go ahead on the day on which the trial has been fixed or otherwise listed. It does not include cases where the defendant
pleads guilty on the day. These are known as cracked trials.

478 2019 performance data provided by HMCTS to the Commission.
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3. Problem-solving courts

4166

4167

4168

4169

Although courts have often been seen by the general public as
imposing a sentence to punish, deter and rehabilitate the offender,

it has in more modern times been the role of judges to see if a
punishment short of imprisonment would be best for the offender and
for the community. This had traditionally been done through probation,
probably when there was a much closer relationship between the
probation service and the courts than currently is the case.

A more recent attempt has been the use of problem-solving courts*°
which were devised as a way for those working within the criminal
justice system, including the police and other bodies, to work through
the courts to reduce criminalisation, with a focus on rehabilitation.
Probation services in particular play an important role as they draw
other services together.

Problem-solving courts put judges at the centre of rehabilitation as they
not only decide what is the best way to deal with the offender but also
review each case regularly as the offender carries out the court order.
They can operate as specialised courts on a particular issue, group or
offence. In essence, they seek to resolve the factors which underlie
crime and social harm in a procedurally fair way*¢’.

The approach is based on encouraging offenders to engage in
interventions in order to reduce their risk of reoffending. There is
evidence that processes which involve people closely and make them
accountable for their actions, requiring them to play an active role in
their rehabilitation, are more likely to be successful in the key goal of
reducing reoffending and in helping people to take responsibility for
and reform their lives*®?. Problem-solving courts involve collaborative
intervention and supervision from multiple agencies and accountability
through the judicial monitoring we have described.
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4170 Problem-solving courts originated in the USA, particularly at the Red

4171

4172

Hook Community Justice Center in New York. The growth across
America has been swift since the creation of the drug court in Dade
County in Florida. The National Centre for State Courts released a major
research report evaluating the Red Hook Community Justice Center,
which concluded that the community court model can reduce crime
and strengthen communities in a cost-efficient way*** and that 71% of
those who complete their interventions do not go on to reoffend in the
following two years. Problem-solving courts exist all over the world. In
particular, drug courts have been established in Barbados, Bermuda,
Brazil, Canada, Cayman Islands, Chile, Ireland, Jamaica, Mexico, New
Zealand, Norway and Trinidad and Tobago*®“.

A pilot was implemented by the UK Ministry of Justice in Liverpool

in 2005, which in turn inspired 11 small scale pilots of aspects of the
community court model. While the Liverpool pilot came to an end

in 2013 due to financial and operational reasons, some of the pilots
have survived with adapted successor models, in Plymouth, Stockport,
Salford and Sefton. There are also currently eight Family Drug and
Alcohol Courts in England*®®, which serve 10 family courts and 18 local
authority areas which we consider in detail in paragraph 7.55. There
are also a small number of criminal problem-solving court projects in
England but they are not coordinated or centrally endorsed. They
often rely on the enthusiasm of local practitioners and judges®.

In December 2015, the then Justice Secretary Michael Gove MP
announced the creation of a working group on problem-solving
courts*®’ to advise on the feasibility of possible pilot models. The
results were never published.

At present there is no problem-solving court in Wales.
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4173

4174

4175

4176

In Northern Ireland, a ‘problem-solving justice’ approach is being
pursued through a substance misuse court and domestic violence
court, operational since September 2018, and a new sentencing
option: the enhanced combination order*®. The aim of an enhanced
combination order is to divert offenders from short-term custodial
sentences by offering sentencers an existing community option in

a more intensive package with a focus on rehabilitation, reparation,
restorative practice and desistance. The scheme has been evaluated
positively by the Northern Ireland Statistics and Research Agency. In
the substance misuse court in Belfast, 75% completed the programme,
50 people were kept out of prison and numbers of people taking drugs
decreased*®®. Northern Ireland has also proposed a mental health
problem-solving court, based on the same model as the drug court.

It is anticipated that the costs in Northern Ireland involved in this more
intensive scheme can be met by a reduction in the numbers of those
held in custody which would enable significant costs to be saved, such
as by the closure of a prison wing. This would result in a genuine saving
that could be redistributed to prevention or rehabilitation projects.

Research shows that the benefits of problem-solving approaches are
clear and include?®°:

. Treating root causes of offending.

. Increasing sentencing options.

. Reducing the number of people being sentenced to custody.
. Increasing desistance and reducing reoffending.

. Reducing the number of victims as offending reduces.

. Increasing cost-effectiveness.

There is strong support for problem-solving justice among practitioners.
This was demonstrated when it was announced that the Family Drug
and Alcohol Court National Unit was to be scaled back due to a lack of
government support, and a campaign spearheaded by a Manchester
based family specialist firm raised £280,000 to keep the unit going*”".
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4177 Service effectiveness is vital. In Northern Ireland, a close eye is kept on
caseloads with the load for each probation officer kept at a ratio of 1:20,
with an absolute maximum of 1:25. An unmanageable caseload means
that engagement becomes a tick box exercise so it is vital to keep this
in check?®?. It is essential, as was the case in Northern Ireland, that the
approach is effective and that money spent on problem-solving courts
results in at least equal savings to the prison service.

4178 In our view a problem-solving court should be established in Wales
along the Northern Ireland model as a pilot. Such a court would
be entirely consistent with the Welsh Government social policy of
addressing the causes of offending, particularly in areas where there
are high levels of substance misuse. We would envisage such a court
being established at available court locations across Wales as set
out in paragraph 8.7. It would need a clear strategy, effective judicial
leadership and rigorous financial and performance scrutiny on a regular
basis to ensure that the additional resources spent achieve a reduction
in reoffending and in the prison population. We would anticipate that if
the pilot is successful, further courts would be opened.

We recommend:
Problem-solving courts should be established in Wales along the Northern
Ireland model.

492 op cit n. 483.
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Part 6: Youth justice, probation and
imprisonment: the need for a whole
system approach to offender
management and rehabilitation

Introduction

4179

4180

The consistent and growing emphasis in Welsh policy and legislation
on a preventative, integrated and long-term approach has important
implications in Wales for the management of offenders*®® and their
rehabilitation. The results of taking such an approach are becoming
apparent in the youth justice system in Wales, despite the complexities
of dual accountability and policy divergence which hampers progress in
some areas*¥.

Within this part we consider: (1) youth justice and the age of criminal
responsibility; (2) the need for an integrated policy on offender
management and rehabilitation; (3) the organisation of the prison and
probation service in Wales; (4) probation; (5) prisons; (6) women'’s
justice; at (7) we set out our overall conclusions.

1. Youth justice: taking a preventative approach and the age of

criminal responsibility

a)

4181

Youth justice system in Wales

The youth justice system deals with young people between 10 and 17
years old who commit offences or who are at risk of offending. Youth
justice for England and Wales is currently overseen by the Youth
Justice Board*°®.

493

494
495

This term was in use in other nations before it was introduced into the UK during the 2000s by Lord Carter of Coles when reviewing the way
in which a better balance could be achieved between the prison population and the available resources.

op cit n. 94: 153.

LPara 2.110.
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4182 In Wales, the youth justice system has three main parts:

41821 A Youth Offending Team*®® which all local authorities in
England and Wales must establish. The Team comprises
members from the police, social services, probation, health
and education. There are 22 Welsh local authorities but only 15
Youth Offending Teams as Anglesey and Gwynedd, Conwy and
Denbighshire, Blaenau Gwent and Caerphilly, Monmouthshire
and Torfaen, Rhondda Cynon Taff and Merthyr have joint teams
and there is a Western Bay team covering Swansea, Neath Port
Talbot and Bridgend. Youth Offending Teams work on reducing
offending and diverting young people from the criminal justice
system. They also help young people who are arrested; help
young people and their families with court proceedings;
supervise young people serving a community sentence; and
maintain contact with young people in custody*?’. The task
faced by such teams is often formidable. For example, the HM
Inspectorate of Probation report of Youth Justice and Early
Intervention Services in Western Bay (Swansea, Bridgend and
Neath Port Talbot) published on 28 March 2019 found that
whilst there were some excellent examples of joint working,
the organisational delivery and service impact was inadequate,
falling short in its ability to fully to safeguard young people with
complex needs and to work effectively and consistently across
the three local authority areas*®®.

4182.2 The youth court as described at paragraph 4.160.

4182.3 A custodial unit. There are two secure establishments in Wales:
HMP Parc’s unit, designated as a Young Offender Institution in
Bridgend and Hillside Secure Children’s Home in Neath.
These are now the responsibility of HMPPS as explained at
paragraph 2.106.

496 op cit n. 364.
497 WS039 Youth Justice Board for England and Wales: 1.
498 WS5202 Sally Holland, Childrens Commissioner for Wales: 2.
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b)

4183

4184

4185

4186

The objectives of the system

The rationale for youth offending services is to promote ‘joined up
solutions’ to ‘joined up problems’*®®. There is a long established level of
joint policy development on youth justice in Wales. This reflects the fact
that while the UK Government retains responsibility for youth justice,
most services for children in Wales, which contribute to the ‘joined up
solution’, have been devolved to the Welsh Government. The All Wales
Youth Offending Strategy, published in 2004, was developed jointly by
the Youth Justice Board and the Welsh Government.

Ten years later, in July 2014, Children and Young People First>®°, a
Welsh Government and Youth Justice Board joint strategy to improve
outcomes for young people from Wales at risk of being involved in, or
in, the youth justice system, was published. This works well and has
been followed in other countries®®. The shared blueprint for youth
justice published in May 2019 sets out policy and plans.

There has been a consistent emphasis on partnership working; on
early intervention and prevention; and, as the title of the 2014 strategy
suggests, on treating young people as children and young people first,
offenders second®*?,

Specific structures have been developed in Wales to reflect the close
relationship between youth justice, youth services and other devolved
services. The Youth Justice Board for England and Wales, a non-
departmental public body, sponsored by the Ministry of Justice, has
Board members appointed by the Secretary of State for Justice. It has
a Board member for Wales. A Youth Justice Board for Wales facilitates
cooperation between devolved and UK services. In parallel, there are
two other bodies (1) a Wales Youth Justice Advisory Panel which reports
to the All Wales Criminal Justice Board, and (2) a Youth Work Board for
Wales, constituted to look at universal youth services, which reports to
the Welsh Government.

499
500
501
502

WS006 Dr Howard Williamson: 1, WS042 Dr Jonathan Evans: 1. WS202 Sally Holland, Children’s Commissioner for Wales: 1.
Welsh Government and Youth Justice Board (2014) Children and Young People First.

WS002 Professor Stephen Case: 3.

WS047 Helen Hodges: 2, WS202 Sally Holland, Childrens Commissioner for Wales: 1.
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c)

4187

4188

4189

d)

4190

The reduction in the numbers of those in the youth justice system

The principal aim of the youth justice system is to prevent offending

by children. Over the last 10 years there has been significant progress
in preventing children entering the system. As at March 2018, the
number of first time entrants into the youth justice system in England
and Wales had fallen by 86% since March 2008. In the year between
March 2017 and March 2018 the fall was 14%. Up to 50% of the work
undertaken by youth offending teams in Wales is directed at preventing
children entering the system, or if children and young people do offend,
diverting them from entering the youth justice system.

First time entrants into the criminal justice system per 100,000 in Wales
are 258 compared to 304 in England. The number of young people

in custody in Wales has reduced from 151in 2008 to 26 in 2019°%; in
England the number of young people in custody has reduced from
2,435 in April 2009 to 915 in April 2019.

The reduction was driven initially by youth inclusion and support panels
and national programmes. Innovative bureau and triage services®**
drove a further reduction®®®. The Enhanced Case Management
approach currently being deployed is based on the extent to which
Adverse Childhood Experiences or trauma may affect children and
young people. It has been shown to improve relationships between
staff and young people and lead to more effective intervention plans
better tailored to their needs®*.

Funding

Youth Offending Teams receive funding from a wide variety of sources:
Ministry of Justice, Welsh Government, local authorities, police, Police
and Crime Commissioners and Home Office funds as we have set out
at paragraph 2.111. Much of this funding is in the form of grants, which
may be awarded on an annual basis with funding confirmed at a

later stage.

503
504
505
506

OE018 Keith Towler: 1.
Inter-agency work designed to divert young people out of the formal processes of the Youth Justice System.
OEO018 Stephen Wood.: 2.

Welsh Government (2017) Evaluation of the Enbanced Case Management Approach.
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4191

4192

Wider action on early intervention and prevention has been taken in
Wales. For example, following consultation with the Youth Work Board,
the Welsh Government directed £3.5 million to youth homelessness
and £2.5 million to adolescent mental health, all through a youth work
methodology®®’. Savings made in reducing the number of young people
within the youth justice system has not been passed to the Welsh
Government. As set out in paragraph 2.111, the proportion of their grant
funding which youth justice teams in Wales received from the Youth
Justice Board decreased between 2011-12 and 2017-18.

The reduction in youths entering the criminal justice system in Wales
and the need for reform

Youth justice services are generally working well in Wales with good
partnership working on diversion, enhanced case management and
strategy®“®. This provides an opportunity to build on the initiatives taken
to date in reducing numbers and strengthen the overall youth justice
system in Wales by further improvements.

41921 Partnership working is dependent on the good relationships
held by the people in post: this is too fragile a basis on which
to sustain a service which is of crucial importance for some
of the most vulnerable children and young people in Wales.
There is a need to end dual accountability and to simplify
the structure.

4192.2 Policy divergence is leading to policy for “England and Wales”

developed by the Ministry of Justice that is not compatible

with Welsh policies — another example of the “jagged edge”
between what is devolved and what is not>*,

4192.3 A specific example is the Taylor Review of the youth justice
system for the Ministry of Justice®. The review made
recommendations on secure schools which were taken up in
England. However, they were immediately rejected in Wales
as they could not have been implemented in Wales given
the differences in education and social care legislation. This

507
508
509
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OFE018 Keith Towler: 3.

WS035 Youth Offending Team Managers Wales: 2.
op cit n. 94: 52-53.

op cit n. 109.
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4193

4194

divergence may well increase following the influence of the
principles set out in the Social Services Act and the Future
Generations Act®”. These Acts are focused on prevention,
early intervention and support increased opportunities for
diversion from court.

4192.4 There remains a lack of suitable accommodation in Wales for
children and young people who need it. This goes wider than
young people known to youth justice services. While additional
funding from the Welsh Government to prevent homelessness
among young people (and the lowering of the age at which
young people can hold tenancy agreements) is welcome,
there is also a specific need for accommodation combined
with trauma informed responses to meet the needs of some
children and young people. This will require more child and
adolescent mental health and learning disability practitioners
as well as more accommodation.

4192.5 The complexity of funding arrangements — which is largely a
consequence of the complex accountability — is inefficient and
diverts effort from work to improve the services themselves.

4192.6 There is a lack of transparency about Wales specific data and
a lack of performance information which records the outcomes
of work by youth offending teams to reduce offending and
manage out of court disposals.

We have received good evidence from a range of withesses about
the positive impact of the concerted approach in Wales to reduce
the numbers of children in custody. The gains made in Wales are
acknowledged as good practice by English colleagues who are
seeking to emulate them.

Devolution of the development of youth justice policy and operational
arrangements in Wales would therefore be the best way forward. Such
devolution of youth justice, “given its close links with local government
and other devolved functions”, was a recommendation made by the Silk
Commission in 2014. It would strengthen the current system; make it
more straightforward; enable it to consolidate gains as well as aligning it

511

WS026 Caerphilly and Blaenau Gwent YOS: 2.
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more closely with distinctive and progressive policies for the wellbeing
of the children and young people of Wales. We return to consider the
arrangements of this in paragraphs 12.69 and following.

We recommend:

Building on the reducing numbers of children and young people in custody
and those entering the criminal justice system, youth justice policy should
be determined and delivered in Wales.

f) Age of criminal responsibility

4195 There are better ways to deal with children and young people than
criminalising them. In England, Wales and Northern Ireland the age
of criminal responsibility is 10 years old. This is second lowest in the
European Union. The lowest is Scotland which is currently set at eight
years old. However, the Scottish Parliament has taken measures to
increase this with the passing of the Age of Criminal Responsibility
(Scotland) Bill, which raises the Age of Criminal Responsibility to 12.
The current age of criminal responsibility at 10 is too young. It does
not comply with United Nations Convention on the rights of the child
despite the fact that it is partially incorporated into Welsh Law in the
Rights of Children and Young Persons (Wales) Measure 2011. We
consider it should be raised to at least 12° (which will be the new
age of criminal responsibility in Scotland). According to the Children’s
Commissioner for Wales, adopting an approach that better identifies
complex behaviours early on, with strengthened preventative and early
intervention services, would be a far more effective way of supporting
a child or young person rather than their entering the criminal
justice system®=.

We recommend:
The age of criminal responsibility should be raised to at least 12 years
old in Wales.

512 WS099 Professor Kate Williams: 1.
513 WS202 Children’s Commissioner for Wales: 4.
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2. Offender management and rehabilitation: the need for an
integrated policy

4196 In contrast to youth justice, there have been serious problems in prison
and probation services across England and Wales, in large part the
result of UK Government policies.

4197 The background is that between 1990 and 2019, the total prison
population increased to about 83,000. The significant part of the prison
population are adult males which increased in England and Wales by
76%, representing a rise from 44,975 prisoners in 1990 to 79,945 in
October 2019. This is particularly important given that (1) Wales has one
of the highest imprisonment rates in Western Europe, if not the highest,
and (2) 56% of the Ministry of Justice’s budget was spent on prisons®*.
Unless more money is provided, if the level of prison population
remains the same then it will be impossible to reform the
system successfully.

4198 |If the justice budget is to be properly directed at a reduction in crime
and reducing the number of people entering the criminal justice system
then fundamental reconsideration needs to be given to penal and
sentencing policy. The present rate of imprisonment is unsustainable.
The money spent on keeping so many in prison should be used on
other aspects of the justice system such as effective non-custodial
measures as well as preventative work and legal aid, advice and
assistance. Such an approach has proved successful in other Western
European countries and in some States in the USA>™,

a) The UK Government’s attempts to reform prisons and probation

4199 In December 2010 the Ministry of Justice published Breaking the Cycle:
Effective Punishment, Rehabilitation and Sentencing of Offenders®®.
It made the case that although there had been reductions in the level
of reoffending over the period 2000-2009 there was still a need for
fundamental reform of the criminal justice system. In July 2011, following
on from the policies set out in Breaking the Cycle, the Ministry of
Justice published its Competition Strategy for Offender Services®".

514 Para 2.107, op cit n.95: 10.

515 op cit n. 486.

516 Ministry of Justice (2010) Breaking the Cycle: Effective Punishment, Rehabilitation and Sentencing of Offenders.
517 Ministry of Justice (2011) Competition Strategy for Offender Services.
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This set out a new approach. Greater competitive involvement of the
private and voluntary sectors in the rehabilitation of offenders was to be
encouraged with the aim of cutting reoffending, improving outcomes
and becoming more efficient.

4.200 The aims were not achieved. The scale of competition in the provision

4.201

b)

of prisons envisaged did not materialise. There was a requirement for
significant efficiencies delivered at pace in the face of a much-reduced
Ministry of Justice budget. This led to a two to three year programme to
introduce new ways of working with a smaller budget. Quite apart from
a failure to achieve the aims, at the same time many prisons began to
encounter operational difficulties on a scale not before experienced.
These included increases in incidents of violence, disruptive behaviour,
misuse of drugs, high levels of self-harm, the use of technology in
criminal activity both within and outside prison, and the threats of
increased radicalisation and terrorism. The nature of offenders was
also changing. Many experienced staff left during the restructuring to
reduce costs. As a result serious problems arose. These have been
well publicised as for example in the Justice Committee’s Report Prison
Population 2022: planning for the future to which we refer at
Paragraph 4.259.

The overall difficulty in dealing with offenders was further compounded
by three major changes to the organisation of the probation service
during the 2000s. The first change was the creation of probation
boards. The second change was the creation of probation trusts. The
third change, which was by far the most significant, followed on from,
Transforming Rehabilitation: A Strategy for Reform (May 2013). This
abolished the probation trusts, partly privatised and re-organised the
service. We describe this and the outcome at paragraphs 4.230

and following.

The focus of Welsh Government policy

4.202 Again in contrast to the policy of the UK Government since 2001, the

primary focus of the Welsh Government’s social policy and legislation,
as we have explained in paragraph 2.31, has been the determination to
tackle factors that blight communities and prevent people from reaching
their potential and in this way to contribute to a reduction in offending.
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4.203 As we have briefly mentioned at paragraphs 4.3.4 and 4.15, there is
a much better understanding of Adverse Childhood Experiences on
individuals throughout their lives. We heard evidence from both Wales
and Scotland about work in hand on this important agenda. In 2015
Public Health Wales published research®® which demonstrates how
having multiple adverse experiences as a child (such as abuse, neglect
or having parents who misuse drugs and alcohol) apart from their
immediate impact on the child will affect that child’s mental health and
physical health in the longer term.

4.204 The study which mirrored international evidence found that 23% of all
adults in Wales during their childhood had been exposed to verbal
abuse, 17% to physical abuse and 10% to sexual abuse. In childhood,
their households included parental separation (20%); domestic violence
(16%); mental iliness (14%); alcohol abuse (14%); drug use (5%); and
imprisonment (5%). For every 100 adults in Wales, 47 have suffered at
least one Adverse Childhood Experience and 14 have suffered four
or more.

4205 Adverse Childhood Experiences increase the risks of people
developing behaviours that harm their health. Compared with people
with no Adverse Childhood Experiences, those with four or more
Adverse Childhood Experiences are:

. four times more likely to be a high-risk drinker

. six times more likely to have had or caused unintended
teenage pregnancy

. six times more likely to smoke e-cigarettes or tobacco

. six times more likely to have had sex under the age of 16 years

. 11 times more likely to have smoked cannabis

. 14 times more likely to have been a victim of violence over the
last 12 months

. 15 times more likely to have committed violence against another
person in the last 12 months

. 16 times more likely to have used crack cocaine or heroin

. 20 times more likely to have been incarcerated at any point in

their lifetime.

518 op cit n. 367.
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4.206 Comparisons between people in prison and those in the general
population show that prisoners are significantly more likely to have
been taken into care as a child; have been expelled or permanently
excluded from school; have no qualifications; have prolonged experience
of unemployment and/or homelessness; have symptoms indicative of
psychosis; have been identified as suffering from anxiety and depression;
and have attempted suicide at some point in their lives®®.

4.207 As outlined above, the characteristics and needs of those who have
entered the criminal justice system provide a compelling reason for an
integrated and clearly accountable system that tackles the causes of
crime, delivers offender management in prison and in probation and
achieves rehabilitation.

C) The distribution of responsibilities in Wales and the need for a whole
system approach

4.208 In Wales, as we have explained, the responsibility for the services that
address the causes of criminality and support rehabilitation is devolved.
The methods and approaches to reducing reoffending are described in
multiple places®°. We also received evidence on Wales’ approach to:

. accommodation

. education, training and employment

. mental and physical health and social care

. drug and alcohol misuse

. financial support, accessing benefits and managing debt

. family and other supportive networks

. changing attitudes, thinking and behaviour

. supporting the specific needs of women who have experienced,

or are experiencing, domestic abuse and have been, or are,
involved in prostitution, trafficking and slavery®'.

4.209 The benefits of a whole system approach to offender management
and rehabilitation are illustrated in Figure 24 taken from the 2016
report of the Institute for Public Policy Research®*? which argued for
rehabilitation devolution.

519 Prison Reform Trust (2018) Bromley Briefings Prison Factfile.

520 Social Exclusion Unit (2002) Reducing Reoffending by Ex-prisoners. WS152 Meee: 1, WS154 Jamie Grundy: 2.
521 op cit n. 94: 30.

522 Clifton, ] (2016) Prisons and Prevention: giving local areas the power to reduce offending.
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Figure 24
Benefits of the whole system approach to offender
management and rehabilitation
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Source: 2016 Public Policy Research Report

4.210 This approach is to some extent being adopted through the
agreements the UK Government has made with the Mayors in London
and Manchester (to which we referred in paragraph 4.80) through
Memoranda of Understanding. The Memorandum between the
London Mayor and the Ministry of Justice®** describes how these
changes are intended to facilitate a transformation in criminal justice
outcomes for Londoners, including a reduction in reoffending and
repeat victimisation. The rationale for devolution in both Greater
Manchester and London is for those authorities to be able to provide
more integrated services which better meet the specific needs of these
cities. There are also some common themes such as improving the
experience of victims, shifting resources into preventative and
problem-solving approaches, focusing on young and female
offenders and reducing reoffending.

523 Ministry of Justice and others (2018) Working Towards Justice Devolution to London.
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4.21

4.212

d)

4.213

However, the current devolution scheme in Wales (as we pointed out
at paragraph 4.4) presents barriers to a straightforward whole system
approach for three reasons. First, (because responsibility for the whole
system is divided between two governments) a significant amount of
resource has to be dedicated to trying to overcome the division and
coordinate activity so that policy, strategy and operations are better
aligned. Second, funding cannot currently be coordinated, so it gives
effect to whole system policies. Third, specific policies to meet the
particular needs of the people of Wales cannot be put in place.

As a result there are overly complex accountability structures (as
illustrated by Figure 14 at paragraph 4.4). There are also missed
opportunities. In 2016 the Wales Audit Office report on Community
Safety®** commented that national, regional and local priorities differed
greatly, were not aligned and risked confusion and uncoordinated
action. It concluded that “...complex responsibilities make it difficult

for public bodies to coordinate a strategic approach to community
safety, which weakens collective leadership and accountability and
undermines the potential to help people stay safe...”

The poor use of resources and the impact of cuts

The evidence we received described disjointed, often short-term and
poorly managed funding streams which are intended to deal with
either locality-based problems or a particular social dilemma. The
fragmentation, both of purpose (different organisations having different
agendas) and of funding (a profusion of small grants or an allocation

of a fraction of someone’s time) serve to frustrate the most committed
of efforts®?®. Changes of policy direction in the quest for better or
faster results further disrupt effort and waste resources. We have been
reminded on numerous occasions of the impact of cuts which makes
the failure to use well what is available dispiriting.

524
525

Wales Audit Office (2016) Community Safety in Wales. WS171 Dr Sophie Chambers: 2.
WS011 Advice UK: 1, WS023 Speakeasy: 2, WS131 Riverside Advice: 1, WS139 Bro Ddyfi Advice Centre: 1, WS186 Winston Roddick CB
QC: 3, ES third sector, OE022 Anne Fox: 3.
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e)

4.214

4.215

4.216

Attempts at a coherent joined up policy

As we have already made clear, the Welsh Government is very active in
issues relating to justice®?®. The First Minister’s evidence was that, whilst
it is difficult to make large inroads into adult and women’s offending,
the Welsh Government tries to be as influential as it can within the
current scheme of devolution despite the additional resources used

to coordinate with the UK Government®?’. Significant amounts of work,
involving a wide range of people, are therefore devoted to making the
best of the current arrangements.

The first Reducing Reoffending Strategy for Wales was published

in 2014?81t was produced in partnership between criminal justice
agencies in Wales and the Welsh Government. It listed a number of
outcome indicators which were to be monitored over the three-year
period it covered (2014-2016). It identified a specific range of priority
offender groups®°. It explored Wales’ approach to integrated offender
management and, for each reducing reoffending policy, set objectives
with relevant indicators. For women, there was a pilot project aimed
at the development of a whole system approach to reducing female
offending across Wales. This included the diversion of women from the
criminal justice system and, where appropriate, enhanced community
support for women offenders and those at risk of offending. It also
aimed at improved resettlement for those released from custody.

We wanted to measure how successful this policy had been. Measuring
performance is essential for accountability and judging whether the
funds spent have produced results. We were concerned to be told that
no specific results in terms of data were produced for the Reducing
Reoffending Strategy. We have been able to trace the development of
successive policy documents and plans aimed at reducing offending
and reoffending in Wales. However, with the exception of the evaluation
of the pilot project for female offenders, discussed at paragraph

4.270 below, we have not been able, despite requests, to obtain any
evidence of the progress being made as a result of these policies®™.

526
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op cit n. 94: 60.

OE045 First Minister: 2.

Welsh Government and others (2014) Wales Reducing Reoffending Strategy 2014 — 2016.

Those presenting high risk of harm andlor reoffending, women, young offenders transitioning to the adult system and armed services veterans
caught up in the criminal justice system.

In assessing any evidence, it would have been relevant that the reducing reoffending strategy coincided with UK Governments failed reforms to
probation, described at para 4.228 and following.
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4.217

4.218

4.219

In 2018 the Welsh Government and the Ministry of Justice published

a successor to the 2014 strateqy, the five year Framework to support
positive change for those at risk of offending in Wales®®'. This is aimed
at promoting collaboration between the devolved and non-devolved
organisations focusing on a number of priority areas®®?. Again there are
a range of outcome indicators. When we asked about the management
of the performance of the Framework we were told that it is anticipated
that an official described as the ‘Senior Responsible Owner’ for each
priority work area will meet before the end of 2019 to assess progress
to date, the next steps and review aims and objectives. Again this lack
of a rigorous approach is disappointing.

The Framework describes the roles of a number of bodies that are
working on this agenda and which feature in Figure 14 at paragraph
4.4. 1t also outlines the ambit of underpinning strategies, legislation
and policies. Whilst the good intentions are to be applauded, we are
concerned about the number of groups and committees working on
the agenda at national, regional and local level. Their individual terms
of reference and purposes overlap. We have been told that meetings
of different bodies frequently have the same attendees and similar
agenda items. This duplication, or in some cases multiplication, is not
a proper use of public funds as many witnesses spoke of the need for
even more resources to do the work needed. In short, there is, in our
judgement, a lack of clear, unified leadership and accountability. This
makes it impractical to hold people and organisations clearly to account
for rehabilitative outcomes and reducing reoffending.

As part of the Framework work programme, the Welsh Government
and the Ministry of Justice have worked together to produce two new
blueprints, one for ‘youth justice’, the other for ‘female offending’ which
were published in May 2019°%°, Both of these documents promote an
integrated planning and commissioning of services to support

an agreed policy approach. To that extent, they build on existing

good practice.

531
532

533

Welsh Government and Ministry of Justice (2018) Seeking positive change for offenders in Wales.

These are reducing the number of women in the criminal justice system, challenging domestic abuse perpetrators and holding them to account,
improving provision for ex-armed services personnel, providing support for young adults/care leavers, supporting offenders’ families following
sentencing and working proactively with Black, Asian and Minority Ethnic (BAME) groups.

WS 144 Welsh Government (Cabinet Secretary for Local Government and Communities): 1.
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4.220 In July 2019, HMPPS and the Welsh Government published a Learning
and Skills Strategy for Prisons in Wales®**, to improve the well-being
of prisoners during their sentences and once released and give
them the skills they need to unlock their potential, gain and maintain
sustainable employment and become assets to their communities. It
followed David Hanson MP’s review of prison education in Wales and
his report Reforming Outcomes — a Review of Offender Education in
Wales published in March 2019, and supported the HMPPS and Welsh
Government framework to help those at risk of offending through skills
and employment.

4.221 However, the blueprints do not contribute to simplifying accountability,
managing performance or reducing complexity or to prioritising overall
funding. As blueprints, they set out recommendations for areas to
explore further. These are unlikely to deliver the step change thatis
needed. Neither document holds anyone clearly to account for the
delivery of anything within any tightly agreed timeframe or budget. This
is not a sustainable approach to policy making or delivery, particularly in
relation to the fundamental reforms required.

f) The better use of resources

4.222 In order to develop a whole system approach to offender management
and to rehabilitation, it is necessary to be able to move funding that
is used in tackling the symptoms of social injustice and exclusion
(imprisoning offenders) to activity that should help prevent through
alignment with other social policies the problems arising. This cannot
be done under the current devolution scheme.

4.223 Scotland has embarked on a comprehensive programme of work to
refocus effort and resources to this end®®. We have also examined
studies from other jurisdictions. The Wales Governance Centre’s report
‘International Evidence on Driving Down Imprisonment Rates: What
Wales Could Be?" draws on the experiences of different jurisdictions
that have introduced measures to reduce high levels of imprisonment
and makes recommendations that arise from them. Recommendations
include attempting to build a cross-party consensus on a sensible
reduction in the size of the prison population in Wales; leading a

534 HMPPS (2019) HMPPS in Wales Learning and Skills strategy for Prisons in Wales.
535 Scottish Government (2018) Justice vision and priorities delivery plan 2018-2019 and overview of progress 2017-2018.
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4224

national conversation about Wales’ high imprisonment rate and its
disproportionate cost; and developing a ‘whole system’ approach.

An international seminar®*® convened for us by the Institute for
Criminal Policy Research at Birkbeck enabled us to learn how the
Netherlands, Finland, and other nations had succeeded in significantly
reducing prisoner numbers, lowering the social and economic costs of
imprisonment and at the same time achieving low reoffending rates.

We are sure that the same approach could and should be adopted
in Wales as set out in our conclusions to this part of the Chapter at
paragraphs 4.271 and following. To understand the scope for reform,
this needs to be set in the context of current prison and probation
policy and practice in Wales.

3. The organisation of Her Majesty’s Prison and Probation

Service in Wales

a)

4.225

HMPPS England and Wales

The day-to-day operation of prison and probation services is managed
by HMPPS as an executive agency established on 1 April 2017 in place
of the National Offender Management Services. The services comprise:

. 104 public sector prisons (operational)

. 13 private prisons

. 7 national probation service (NPS) divisions

. 21 community rehabilitation companies

. 5 young offender institutions/sites for young people (part of the
104 prisons) (1 private)

. 1immigration removal centre

. 3 secure training centres (2 private)

4.226 HMPPS total net resource expenditure in 2018-19 was £4,785 million

including Ministry of Justice central overheads and charges. A
breakdown of the net operating costs of £4,022 million is given in
Figure 25 below.

536

Para 1.20.
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Figure 25

HMPPS net resource expenditure 2018-19

GROSS INCOME NET
EXPENDITURE

£ million

Public Sector

. £1,853.50
Prisons

Custodial Contracts £676.62
Youth Custody

. £173.49
Services
Probation & £489 53
Women
HMPPS Wales £212.57
Electronic £86.34
Monitoring
Commun.ity £37939
Interventions
Prison Estates £225.50

Support Services £156.51
Total £4,253.45

Source: HMPPS

£ million
(£167.76)
(£4.46)

(£27.62)

(£12.42)
(£10.94)

(£1.29)

(£0)

(£0.52)
(£6.59)
(£231.60)

£ million

£1,685.74

£672.16

£145.87

£47711

£201.63

£85.05

£379.39

£224.98
£149.92
£4,021.85

4.227 In delivery of prison and probation services HMPPS works with the
following arm’s length bodies, all of which are funded separately by the

Ministry of Justice:

4.2271 Her Majesty’s Inspectorate of Prisons — ensures independent
inspection of places of detention, reports from a human rights
perspective on conditions for, and treatment of, people in
prison and promotes positive outcomes for those detained and

the pubilic.

4.227.2 Her Majesty’s Inspectorate of Probation — reports on the
effectiveness of work with offenders to reduce reoffending and

protect the public.

4.227.3 Prisons and Probation Ombudsman — investigates deaths in
custody and complaints from prisoners, children in secure
training centres/homes, immigration detainees and those
subject to probation supervision.
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4.2274 Independent Monitoring Boards — monitors and reports on the
treatment of, and conditions for, people in custody.

42275 Parole Board — determines whether prisoners with relevant
sentences can be safely released.

42276 Prison Service Pay Review Body — makes recommendations to
government on pay for operational staff and managers.

42277 Lay observers — regularly monitor the treatment of those
detained in prison escort vans and those in court custody
facilities operated by HMCTS.

b) HMPPS Wales

4.228 The HMPPS in Wales Directorate was originally established in 2014-15,
as a result of increasing recognition of the distinct differences arising
from devolution, and in particular the Welsh Government’s responsibility
for the design and delivery of a wide range of public services essential
to rehabilitation and reducing reoffending. All of Wales’ prison and
probation services are led and managed by a Wales-based and Wales-
focused directorate with clear lines of accountability to one senior
manager. These arrangements have achieved greater alignment in
Wales between prison services and probation services than anywhere
else in the UK. In England, the management of the two functions is
the separate responsibility of two Directors General; in Scotland and
Northern Ireland the two services are overseen by entirely separate
departments (both national and local government).
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4.229 As set out in paragraph 2.108, the operating expenditure for HMPPS

Wales Directorate in the 2018-19 financial year was £212.6 million.
However, this figure does not amount to the total costs of running
prison and probation services in and for Wales, as it does not include:

the cost of Welsh (where known) prisoners held in English
prisons (for example women or adult men held in high security
and other prisons)

Wales’ proportion of the costs of the arm’s length bodies
referred to at paragraph 4.227

a range of operational support functions: for example, human
resources and training; estate transformation; security, order and
counter-terrorism matters and liaison with many of the bodies
listed in paragraph 4.84 on policing above; rehabilitation and
audit/operational assurance

electronic monitoring

prisoner escort and transfer services

research and development, including data analytics

policy responsibilities — which are shared between the Ministry
of Justice and the agency.

It will include the cost of English prisoners (where known) held in Welsh
prisons, but the list above is not exhaustive.

4. Probation and what works to reduce reoffending

a)

Purpose of probation

4.230 The five purposes of probation®’ are:

the protection of the public;

the reduction of reoffending;

the proper punishment of offenders;

ensuring offenders’ awareness of the effects of crime on the
victims of crime and the public; and

the rehabilitation of offenders.

537

Criminal Justice and Court Services Act 2000.
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4.231 Current theory on how rehabilitation works is founded on a belief in
moral redeemability>*¥, and the assumption that people can change
and that a person’s past is not his or her destiny. Criminality is not on
this approach a permanent trait, but rather an adaptation to a person’s
life circumstances that can be changed by altering those circumstances
or self-understanding. There is good evidence that this approach can
work. To turn away from crime, an individual must decide to change
and then follow it through. For many under probation supervision,
change is very difficult to contemplate or to sustain. Skilled probation
professionals help individuals to recognise that they need to change;
then help them to see the advantages of changing; and support and
encourage them when they decide to change; and then help them to
work out the best ways of avoiding slipping back into their old ways®*.
That change is not a simple incremental process as good intentions do
not always stick.

4.232 The work of the probation service for these purposes has been well
summarised by the former Chief Inspector of Probation, Dame
Glenys Stacey®*:

4.2321 Probation supervision itself, and the key relationship between
the probation professional and the individual, can be pivotal in
turning people away from crime; that relationship needs to be
both supportive and challenging.

4.232.2 Supportive approaches — matched to individual need — are
more likely to work to reduce crime than tougher approaches
and sanctions.

4.232.3 The timing and sequencing of interventions are important.
4.232.4 Work that helps offenders develop pro-social social networks,

or increase their sense of agency, self-efficacy and good
problem-solving skills, may be effective.

538 Maruna, S and King, A (2009) Once a Criminal, Always a Criminal? ‘Redeemability’ and the Psychology of Punitive Public Attitudes.
European Journal on Criminal Policy and Research 15(1): 7-24.

539 Miller, W and Rollnick, S (2002) Motivational Interviewing: Preparing People for Change.

540 HM Inspectorate of Probation (2019) Report of the Chief Inspector of Probation describes the 2013 reforms are “irredeemably flawed”.
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4.233

b)

4234

4.232.5 There is a strong evidence base for cognitive behavioural
programmes which address the underlying reasons why each
individual offends.

4.232.6 Holistic interventions that address the multiple reasons for an
individual’s offending are likely to be more successful.

4.232.7 Intensive supervision programmes which emphasise control
over support may not work, while those which combine
support with sanctions are more successful.

To carry out this work all fully qualified probation officers are required
to have a second degree — the Professional Qualification in Probation.
This training provides them with the skills and knowledge to recognise,
gauge and manage the risks an individual offender represents to the
public — of reoffending and of serious harm — regardless of context.

The UK Government’s unsuccessful reforms to probation

As we have mentioned in paragraph 4.201, in May 2013 the White
Paper, Transforming Rehabilitation: A Strategy for Reform>*' set out
the Government’s intention to implement major structural reform and
introduce a number of changes to the organisations that delivered
probation services and what was delivered as part of probation.

The key changes are summarised in the June 2018 Justice Select
Committee report on the Transforming Rehabilitation programme®*?. The
delivery of probation services was divided into two parts: the National
Probation Service (NPS) and Community Rehabilitation Companies.
The NPS became a public body. Its staff transferred from the 35 pre-
existing probation trusts and became civil servants. The NPS became
responsible for handling offenders presenting a “higher risk of serious
harm or with prior history of domestic violence and sexual offences”
and for advising the courts on sentencing of all offenders. The
Community Rehabilitation Companies are private and/or third sector
organisations (mainly in the private sector) who are contracted to work
with offenders presenting a low or medium risk of harm. The contract
between the UK Government and the Community Rehabilitation
Companies contains an element of payment by results which links

541
542

op citn. 117.
Tbid.
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4.235

payment to reoffending outcomes achieved. Two reoffending measures
are used to assess the performance of the NPS and the Community
Rehabilitation Companies:

. The proportion of offenders who reoffend.
. The average number of further offences per offender.
In Wales there is a single NPS (part of HMPPS) and a single Community

Rehabilitation Company. The NPS in Wales advises the Magistrates’

and Crown Courts on sentencing for all offenders, liaises with victims,
and manages in the community those offenders presenting a high risk
of serious harm. The NPS is also responsible for managing the four
approved premises in Wales where high-risk men on release from prison
reside under close supervision for specified periods. The Community
Rehabilitation Company in Wales supervises offenders presenting low
and medium risk of harm. After the original owner of this company,
Working Links, went into administration, it was taken over by new owners
(Seetec) and is known (somewhat disconcertingly) as the ‘Wales division
of Kent, Surrey and Sussex Community Rehabilitation Company’.

4.236 The second key reform was to introduce, from February 2015, 12

4237

months of compulsory post-sentence supervision of offenders serving
short custodial sentences (i.e. prison sentences of under 12 months).
This added around 40,000 offenders®® to be supervised by probation
services. Little account appears to have been taken in the planning for
Transforming Rehabilitation of the burden imposed by this additional
caseload and the considerable impact of managing a large group of
offenders, many of whom had not been used to supervision and some
of whom are exceptionally challenging. In addition, the 12 month period
of compulsory supervision increased the risk that if an offender failed
to meet restrictions imposed and reporting requirements or reoffended,
the offender might be recalled to prison.

The third key change was to introduce in May 2015 Through the Gate
support for offenders serving custodial sentences. The Community
Rehabilitation Companies were given responsibility for providing
resettlement services for prisoners 12 weeks before their release from
custody to prepare them for their release and for probation support

in the community. Certain prisons across England and Wales were
designated as ‘resettlement prisons’ to facilitate this.

543

op citn. 117.
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4.238 There has been widespread criticism of the Transforming Rehabilitation
reforms, including judicial criticism and a loss of confidence by the
judiciary in the effectiveness of probation as a result of the reforms.
Much of this criticism has been well documented®*. In summary, it is
sufficient to state that the reforms failed.

4.239 Steps have been taken to try and rectify this:

4.2391

4.239.2

4.239.3

It was announced in July 2018 that when the current Wales
Community Rehabilitation Company contract comes to an end
in 2020, the NPS in Wales will assume responsibility for the
management of all offenders — high, medium and low risk —
so that advice to court, risk and need assessments, sentence
planning and managing enforcement and recall will all sit
within a single organisation. Probation staff currently delivering
offender management services for low and medium-risk
offenders for the Wales Community Rehabilitation Company
will transfer to the NPS. The consequence of this is that
probation services will be delivered predominantly by

civil servants®*®,

On 16 May 2019 the Ministry of Justice announced that the
National Probation Service in England will also be assuming
responsibility for the management of all offenders when
the other 20 contracts come to an end with the Community
Rehabilitation Companies. This was welcomed by many
including the chair of the Justice Committee.

A further document The Proposed Model for Probation: A Draft
Operating Blueprint was published by the Ministry of Justice on
19 June 2019°%. The thrust of the proposals is to be welcomed.
It reintegrates offender management in the community under
the responsibility of one organisation. It emphasises the

central importance of the offender management function to
the effectiveness of the criminal justice system in rehabilitating
offenders. However, some of the proposed new arrangements
remain convoluted: for example, the regional coordination
function and continued competitive tendering/outsourcing of
rehabilitative interventions.

544 op citn. 117 and n. 543.
545 WS024 Professor Peter Raynor: 2.
546 HMPPS (2019) The Proposed Future Model for Probation: A Draft Operating Blueprint Probation Reform Programme.
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c)

Types of community order

4.240 When a court sentences an offender to probation, it can impose

d)

4.241

community requirements as part of the order; the probation service
then has the responsibility to see that the requirements are carried
out. There are 11 available community punishment requirements that
can be included in a community order, including hours of unpaid work,
abstinence from alcohol and alcohol testing, adherence to a curfew,
mental health treatment and cognitive behavioural programmes. There
is evidence that these are underused®*. Figure 26 below shows the
low use of three of these requirements in England and Wales for
women and men.

Figure 26
Use of treatment requirements in Community Orders and
Suspended Sentence Orders in England and Wales

COMMUNITY ORDERS 2018 |SUSPENDED SENTENCE
TOTAL: 75,750 ORDERS 2018 TOTAL: 34,257

Mental health treatment

: 0.6% (454) 0.6% (205)
requirement
Drug' rehabilitation 5.7% (4,317) 7.7% (2,637)
requirement
Alcohol treatment 41% (3105) 47% (1,610)

requirement

Source: Prison Reform Trust
Assessment of outcomes

It is important to assess the outcomes achieved by the NPS and the
Community Rehabilitation Company in Wales with regard to other areas
with similar workloads. In April 2018, the caseloads in Wales for the
NPS and Community Rehabilitation Companies were around 7,885 and
10,137 respectively. Women represent around 12% of the total probation
caseload in Wales (approximately 1,800 cases).

547

op cit n. 485.
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4.242 Using the official statistics for proven reoffending from October 2015 to

June 2018 and comparing the outcomes for the NPS in Wales with its
English counterparts, and the Community Rehabilitation Company in Wales
with three other English companies with similar sized caseloads, the results
are disappointing. The proportion of higher risk offenders reoffending

in Wales rose from under 3.7% in the last quarter of 2015 to 4.2% in April

to June 2018, although all areas bar the North West of England also saw
reoffending rates increase over that period. The proportion of low and
medium risk offenders reoffending in Wales increased from 4.3% to 4.6%.
The level of analysis does not allow us to explain the reason for this latter
increase, which does not appear to have happened in the English areas.
While all four areas initially had lower reoffending rates, they then rose
again. The results for Wales appear to be worse than for both London and
Cheshire/Greater Manchester as shown in Figure 27 and Figure 28 below.

Figure 27
Proportion of offenders who reoffend - Community
Rehabilitation Company (%)°*¢
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Source: Ministry of Justice

548

Ministry of Justice (2019) Payment by Results statistics: October 2015 to September 2018.
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Figure 28

Proportion of offenders who reoffend - NPS (%)>*°
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Source: Ministry of Justice

4.243 The overall assessment of the inspection of the National Probation
Service in Wales in November 2018 was ‘Good’>*°. Most notably, the
service provided to victims who had opted into the victim contact
scheme was ‘excellent’. The Community Rehabilitation Company
inspection report, published in July 2019, assessed the service overall
as ‘Requires Improvement’. Many of the shortcomings identified - too
lean staffing, poor IT that does not adequately support practitioners,
poor recording, insufficient planning to address the risk of harm that
individuals present and inadequate coordination of resettlement
activity - were highlighted in the Chief Inspector of Probation’s annual
report®'. However, there was recognition of the strong and committed
leadership, the considerable engagement with devolved partners and
the specific challenges presented by Wales’ complex mixture of urban
and rural environments.

549 Ibid.
550 op cit n.548.
551 OE020 Dame Glenys Stacey, Chicf Inspector of Probation: 1.
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e) Changes needed

4.244 In the 2018 annual report the then Chief Inspector of Probation, Dame
Glenys Stacey suggested four basic design principles for probation:

. The importance of a strong evidence base

. The service needs to meet the needs of individuals — offenders
and victims

. It should be staffed by qualified and engaged professionals

who provide a service that is properly integrated with the wider
criminal justice system

. It instils confidence that the public are protected, rehabilitation
is seen to work, the operating model supports effective delivery
and it delivers value for money.

We agree and emphasise that there is a clear need for strict performance
management and accountability for the results.

We recommend:

The basic design principles for probation set out in the 2018 annual report
of the then Chief Inspector of Probation should be applied to the design of
the new integrated National Probation Service of Wales and the outcomes
should be strictly measured on a regular basis and be made public.

5. Prisons

4.245 HM Prison Services’ statement of purpose is “Her Majesty’s Prison
Service serves the public by keeping in custody those committed by
the courts. Our duty is to look after them with humanity and help them
lead law-abiding and useful lives in custody and after release.”

4.246 There are no entry qualifications to become a prison officer. Basic
training lasts for 12 weeks and is delivered either in local training
centres or the main HMPPS College near Rugby. The route to
governing a prison involves either rising through the ranks, joining
a management trainee scheme once employed, or applying for the
Senior Leadership Scheme. A degree is desirable for the latter but not a
mandatory requirement.
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a) Prisons in Wales

4.247 There are six prisons in Wales managed by HMPPS. In all but Parc
(a private sector prison), the funding for education and health services
was transferred in 2003 to the Welsh Government which oversees
this provision.

4.248 Prisons in England and Wales are categorised according to the severity
of the offences committed by those held in them and the degree of
security risk presented by the prisoners held according to the likelihood
of their escaping and the risk of harm to the public should they escape®~.

Figure 29
Categorisation of prisoners and prisons

CATEGORY A Prisoners who would pose the most threat to the pubilic,
the police or national security should they escape.

CATEGORY B Prisoners who do not need to be held in the highest security
conditions but the potential for escape should be made
very difficult.

CATEGORY C Prisoners who cannot be trusted in open conditions but
are considered to be prisoners who are unlikely to make
a determined escape attempt.

CATEGORY D

Prisoners who can be trusted in open conditions.

Source: HMPPS

Figure 30
The cost of each prison in Wales as at 2017-18

COST PER PLACE COST PER PRISONER

Berwyn £13,814 £17,400
Cardiff £26,476 £18,432
Parc £39,146 £36,263
Swansea £37,760 £23,201
Usk/Prescoed £22,017 £15,810
England (Cat C Avg) £20,030 £19,148
Wales (Avg) £27,843 £22,221

Source: HMPPS

552 Most prisons have a commitment under “Tornado’ arrangements to provide mutual aid in the event of serious operational incidents such as
riots or hostage taking. op cit n. 94: 35-6. A prison’s physical and procedural security standards must be sufficient to hold the highest risk of the
prisoners held there.
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Figure 31
Prison capacity, population and staffing in 2019°°°

CATEGORY/ROLE OPERATIONAL |POPULATION |STAFF
CAPACITY (JUNE 2019) |(OPERATIONAL

AND NON-
OPERATIONAL)

Category C training

HMP prison with smaII. 2106 1,361 609
Berwyn remand (not yet in

use) function
HMP Cardiff 31690y B 820 722 400

local prison

1,723
Category B (of which
local and training the average
555
EMP/YOl prison®°® with small  young 1,631 630
arc 60 bed unit for offender
young offenders population
was 37)

HMP Category B 503 419 276
Swansea local prison

Usk is a Category C
HMPs training prison
Usk and Prescoed is a 536 519 220
Prescoed Category D open

prison
Total 5,688 4,652 2135

Source: HMPPS

4.249 All but Usk were designated as Resettlement Prisons as part of the
new Through the Gate arrangements. Parc has a specialist lifer unit and
most of the prisoners held in Usk have committed sex offences. Usk
and Prescoed are managed as a single entity although they occupy two
different sites and their performance is judged separately. There is no
Category A prison in Wales.

553 WS045 Dr Robert Jones: 1. HMPPS (2018) Annual Digest: 2017 to 2018.

554 The designation ‘local prison’ means that the establishment has a principal function to service the courts by holding offenders remanded into
custody and, initially, those who have just been sentenced.

555 Young Offender Institution para 4.176.3.

556 The regimes of training prisons are designed to be more sharply focused on delivering services to help reduce the risk of prisoners reoffending.
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4.250 Three of the six prisons in Wales — Cardiff, Swansea and Usk — are

4.251

b)

Victorian. Cardiff and Swansea occupy city centre sites and suffer
many of the attendant problems created by a small site and limited
regime and activities. Prescoed was constructed by prison labour and
opened in 1939. Each has significant identified backlogs of maintenance
and needs substantial refurbishments. This cost will be attended to
according to the central prioritisation system which determines how
the limited capital budget for all the public sector prisons in England
and Wales can be spent. In its December 2018 report, the Justice
Committee has called for capital investment>’. There have also been
well-publicised difficulties with the outsourced facilities

management contracts.

HMPs Parc and Berwyn are in much better condition but, as shown in
Figure 31, have very large operational capacities. Berwyn is viewed

by many as problematic because, when full, around two thirds of

its prisoners will come from the North of England and the North
Midlands. When announcing the decision to build it in Wrexham, the
then Secretary of State for Justice, described it as a ‘development
opportunity for North Wales'. Its construction was welcomed by local
politicians and decision makers who were keen to emphasise the
delivery of the promised economic benefits. It was opened in February
2017 In April 2019 it remained under two thirds full. As regards Parc, the
25-year Private Finance Initiative contract will end in 2022. There will
either be a competition for a new commercial contract to run it or it will
be brought back into the public sector.

Prison population and location of Welsh prisoners

4.252 Despite an increase in prison capacity in Wales due to the opening of

HMP Berwyn, 37% of all Welsh>>® adult male prisoners were being held
in English prisons in 2018. In a large number of cases, Welsh prisoners
are placed in establishments far away from home; Welsh adult male
prisoners were held in 105 English prisons in 2018. For example, in
December 2018 41 Welsh adult male prisoners were being held on the
Isle of Wight®®°.

557
558
559

House of Ce (2019) Prison population 2022: planning for the future.
Para 2.109.
Category B prison for Sex offenders or vulnerable prisoners.
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4.253 The decision on where to locate prisoners across England and Wales
is informed by a number of factors such as the length of sentence,
categorisation of prisoner and overcrowding in prisons.

Figure 32
The location of all Welsh prisoners including women in 2018

_ MARCH JUNE SEPTEMBER |DECEMBER AVERAGE

Wales 2,914 2,973 3,209 2,970 2,972
England 1,739 1,731 1,742 1,718 1,732
Total 4,653 4,704 4,951 4,688 4,704

Source: Ministry of Justice
ii Performance and safety

4.254 HMPPS published its annual prison performance ratings for 2018-19
in July 2019°%°, Prisons’ absolute performance scores are calculated
against a number of measures and aggregated. Guidance on the
measures and calculations is available®®’. A four band system is used:

Rating 4 = Exceptional performance

Rating 3 = Performance is acceptable

Rating 2 = Overall performance is of concern

Rating 1= Overall performance is of serious concern

4.255 The Welsh prisons’ performance was reported as follows; there are no
data for Berwyn as it was becoming operational during this period. It
shows that only Cardiff’s performance is ‘of concern.

560 Ministry of Justice (2019) Official Statistics Bulletin: Annual Prison Performance Ratings.

561 Ministry of Justice (2019) Annual prison performance ratings guide 2018-19.
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Figure 33
Welsh prisons’ performance ratings 2018-19
CARDIFF 2

PARC
PRESCOED

3
4
SWANSEA 3
4

USK

Source: HM Chief Inspector of Prisons

4.256 The Inspectorate of Prisons has inspected all Welsh prisons since
January 2016 and published reports on variable outcomes drawing
attention to a troubling reduction in prison safety. The inspection report
of HMP Berwyn was published on 11 July 2019. It acknowledges the
difficulty of opening a new prison, particularly one of this size, and the
considerable efforts of the staff, many of whom were inexperienced, to
find the right balance between rehabilitation and security. The prison is
assessed as having ‘made a good start’ but requiring better oversight,
better coordination and more sustained delivery. Just a quarter of
the prisoners were from Wales. While levels of self harm were low for
this type of prison, many of the problems of violence and drugs seen
elsewhere across the prison estate were in evidence. The Inspectorate
has drawn attention to the problems of the “jagged edge” where health
services are devolved and prison services under the UK Government.
We also had evidence from the Chief Inspector®®?. On our visit to HMP
Cardiff, we heard from prisoners about lengthy delays in receiving
medication and, in the case of anti-psychotic drugs, the danger this
can cause to the individual and other prisoners. Concerns were also
expressed to us about Friday releases from prison which reduce the
possibility of health and housing support and increase the risk of further
offending®®®. We received evidence on numerous occasions®®* that
releasing people from prison on a Friday causes significant additional
difficulty. Statutory services operate to office hours and therefore
someone being released from prison mid-morning on a Friday and then
having to travel will find it impossible to get the support or resources
they need before services close for the weekend.

562 WS022 M. Peter Clarke, Her Majestys Chief Inspector of Prison: 1.
563 ES Cardiff prison, Cymorth Cymru.
564 ES Butetown, Rhyl, Shelter Cymru conference.
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4.257 HMPPS data on safety in the Welsh prisons, in particular the reported
statistics®®® on serious assaults (of staff and prisoners), self-harm and
self-inflicted deaths reveals upward trends indicative of the problems
being experienced by many of the prisons in England and Wales.

Figure 34
Number of self-harm incidents 2008 to 2018

I 2 e e e
Berwyn - - - - - - - - - 231 542
Cardiff 14 22 24 30 34 43 4 16 201 243 459
Parc 283 433 387 546 550 440 534 890 1,452 1576 1517
Swansea 84 42 53 42 15 34 42 92 149 300 467

Usk/ - - 0o o o0 o - 20 13 39
Prescoed
Total 381 497 464 618 599 517 617 1,098 1,831 2,363 3,024

Source: Ministry of Justice

4.258 The number of self-harm incidents has risen sharply and the present
position is completely unacceptable. The people of Wales deserve a
prison system that is safe and fit for purpose. It should make a positive
difference to the men it looks after. Both the performance data and
inspection findings show that significant improvement is needed.

This is not to diminish the efforts of a large number of staff working in
extremely difficult and sometimes dangerous circumstances. A number
of new approaches introduced by the Ministry of Justice (although
individually well-intentioned) and the year on year significant reductions
in prison budgets have resulted in major under-resourcing, the lowering
of standards and an uncoordinated and unambitious approach to the
scale of the reform that is needed.

4.259 The Commons Justice Committee’s report Prison population 2022:
planning for the future®®® describes the wide range of difficulties facing
the prisons in England and Wales and highlights in its conclusions that
“the frequent changes in Ministers at the Ministry of Justice and the
inevitable changes in priorities that follow have hindered the sustained
implementation of an overarching strategic approach to prisons policy’”.
In just over nine years there have been eight Secretaries of State and
seven Prison and Probation Ministers, each of whom has adopted

565 Ministry of Justice (2018) Annual prison performance ratings 2017-18 supplementary tables.
566 op cit n. 560.
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a different approach. The Justice Committee observed that “...the
prison population has become increasingly challenging in nature, with
prisoners often having complex health and social needs. Many have
learning disabilities or mental health conditions, such as psychosis,
that make it difficult to cope with the criminal justice system and places
an addition burden on the prison service to manage their needs. The
Ministry needs to acknowledge the challenge it faces and demonstrate
that it has a long-term strategy to deal with these.”

4.260 Existing arrangements across the England and Wales prison estate

4.261

do cater for some specific needs relating to the security, offending
behaviour and custodial management requirements of individual
prisoners. For example, there are five high secure ‘dispersal’ prisons
in England (three others take such men on remand) and there are units
that specialise in dangerous and severe personality disorder. In Wales,
Usk accommodates sex offenders and there is a unit for prisoners
serving life sentences in Parc®®’.

We make our recommendations on prisons at paragraphs 4.271
and following.

6. Women’s justice

a)

Numbers in prison

4.262 Although the number of women sentenced to prison is a fraction of the

overall prison population, since 2011 the number of women from Wales
sentenced to immediate custody has increased by almost a fifth>®®, The
average number of Welsh women in prison reached 261in 2018. 78.6%
of all women sentenced to custody between 2010 and 2017 in Wales
were given sentences of under 12 months, with a quarter (24.8%)

given sentences of one month or less*®°. The majority of women from
Wales sentenced to immediate custody have been convicted of
non-violent offences. In 2016, there were 623 women sentenced

to immediate custody. 86%°’° of them were convicted of

non-violent offences®”".

567
568
569
570
571

WS008 Graham Morgan.: 1.

WS045 Dr Robert Jones: 28.

1bid: 1.

1bid: 2.

Ibid: 1, WS056 Prison Reform Trust: 3.
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4.263

4.264

b)

Policy changes have had a disproportionately negative impact

on this vulnerable group of women. According to the Commons

Justice Committee®’?, women have been particularly affected by the
implementation of the Offender Rehabilitation Act 2014: the recall rate
of women offenders rose 20% between 2016 and 201/. The December
2018 Prison Reform report Broken Trust: The Rising Numbers of Women
Recalled to Prison®’? expressed concern about the increases in the
number of women being recalled and found that the increases could
be explained by both the Offender Rehabilitation Act and the ‘collapse
of social networks of support’ that could assist with problems relating to
housing, debt, abusive relationships and mental iliness.

Because there are no prisons for women in Wales, all Welsh women
sentenced to custody are held in one of the 12 women’s prisons in
England, with most being in HMP Eastwood Park in Gloucestershire

and HMP Styal in Cheshire. The mother and baby unit in Eastwood Park
was closed due to flood damage from 2016 to the beginning of 2019.
This meant that Styal or HMP Bronzefield in Middlesex were the closest
mother and baby facilities for women from South Wales. The distances
from home facing these women are often considerably longer than those
facing adult men from Wales and their counterparts from England>*.

Cost

4.265 The 2017-18 published costs of keeping women in custody are set out

in the following table®’>. By way of comparison to illustrate the high cost
of keeping a woman in custody, a category C training place for a man
costs £15,000 less per place and per prisoner.

572
573
574
575

House of Commons (2019) Transforming Rehabilitation: Follow-up.
Prison Reform Trust (2018) Broken Trust: The rising numbers of women recalled to prison.
WS114 Kaleidoscope: 1 WS203 Dr Alyson Rees: 2.

We have chosen the local prisons where most women for Wales are held and the average of all women’s prisons.
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c)

Figure 35
Costs of keeping women in custody 2017-18

_ COST PER PLACE COST PER PRISONER

Eastwood Park £41,974 £42,098
Styal £39,266 £40,635

Average costs of all

o £45,619 £49,547
women’s prison places

Source: Ministry of Justice

Proposals for reform

4.266 There have been a number of initiatives, following Baroness Corston’s

review in 200757 which point to the effectiveness of a range of
measures that support the needs of women®”’. These include greater
provision of domestic abuse services, early intervention, diversion
schemes, improving the use of out of court disposals, making greater
use of robust alternatives to custody and a network of women’s centres.
In 2013 and 2015, the House of Commons Justice Committee examined
the treatment of women offenders and the implementation of the
Corston report, particularly in the light of concerns about the increase

in the rate of recall to prison, the impact of the reforms to probation and
the funding available for women’s centres.

4.267 The Ministry of Justice Female Offender Strategy®’®, published in June

2018, describes the negative impact of criminalising women:

“..Coming into contact with the criminal justice system, and in particular
custody, can undermine the ability of women to address the issues
that have caused their offending. In particular, many have difficulty
maintaining employment and accommodation whilst in the criminal
Jjustice system. This can contribute to these women entering crisis,

or failing to come out of it, ultimately requiring greater support from
services and leading to reoffending. Furthermore, the criminalisation

or incarceration of parents has a significant impact on families and
children. The incarceration of women may also have a disproportionate
impact on intergenerational offending as they are more likely to be
living with their children prior to custody.”

576
577
578

op cit n. 105.
WS183 Lloyds Bank Foundation: 2.
Ministry of Justice (2018) Female Offender Strategy, WS185 PACT Group: 1.
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4.268

After the publication of the Female Offender Strategy, the Ministry

of Justice asked Lord Farmer to consider women in the criminal

justice system through the lens of family and other relational ties. His
report The Importance of Strengthening Female Offenders and other
Relationships to Prevent Reoffending and Reduce Intergenerational
Crime was published on June 2019°°. It recommended a number of
changes so that family ties could be maintained, including the greater
use of women’s centres with sustainable funding and the way provision
was made for contact with families whilst in prison. It aimed to break the
cycle of reoffending by providing tailored support.

4.269 The Prison Reform Trust 2017 report There’s a reason we're in trouble

4.270

examined domestic abuse as a driver to women’s offending®°. It found
that the response of criminal justice agencies to female offenders
affected by domestic abuse can be key to breaking the cycle of
victimisation, coercion and offending, and that identification of domestic
abuse at the earliest opportunity is critical.

Following a pilot scheme between 2014 and 2017 in Cardiff, Newport,
Cwm Taf, Pembrokeshire and Conwy/Denbighshire that diverted

over 1,400 women from the criminal justice system, a project known

as Women’s Pathfinder will work with the police and PCCs, HMPPS

in Wales and the Welsh Government to roll out the Whole System
Approach Service Delivery Model across the South Wales and Gwent
police force areas®®. The pilot was evaluated by the University of South
Wales and evidenced a 26% reduction in reoffending and found that
the overall re-arrest rate in the pilot sites was around half that in the
comparison sites (17.8% compared with 35%)°°.

579
580
581
582

op cit n.113.
Prison Reform Trust (2017) “Theres a reason we're in trouble” Domestic abuse as a driver to women’s offending.

North Wales and Dyfed Powys PCCs are exploring other options and are considering a broader diversion approach (not just for women).
10M Cymru, Women’s Pathfinder.
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d)

4.271

4.272

4.273

Our proposals

We have received a wide range of compelling evidence which supports
the development of a singular, distinct approach to women'’s justice

in Wales which should, if planned and executed well by a strategic
body, lead to a significant reduction in the number of Welsh women
sentenced to custody®®®. This would also be consistent with the
approach in Wales of adopting international standards and specifically
those contained in the Bangkok Rules®®*. The radical reduction in the
number of children entering the criminal justice system in Wales and the
collaborative work between local authorities, police, justice and health
services offers an effective example of what can be achieved.

There is significant evidence about the prevalence of a wide range of
mental health problems afflicting many vulnerable women caught up

in the criminal justice system®®®. Most of these are as a direct result of
difficult childhoods, trauma and abusive relationships. Over half the
women in prison have suffered domestic violence with 53% reporting
having experienced emotional, physical or sexual abuse as a child®®®. It
is important that health services are readily available to support these
women so that they receive the treatment and care they need.

Far from the absence of a women’s prison in Wales being seen as a
problem, we believe it should be seen as a benefit and support the
new approach to be taken. A commitment should be made, in our
view, to establish a number of women’s centres and the supporting
interventions. This would overcome the well-documented problems
of women’s imprisonment and would enable women to serve their
sentences in their home areas®®’. These centres take a holistic
approach to reducing offending by women, offering court-ordered
support and supervision, access to mental healthcare and treatment
for addictions, skills for employment, financial management and debt
advice, parenting support and the opportunity to gain and maintain
safe housing.

583
584

585
586
587

WS069 NAPO Cymru: 2, OE022 Dr Kay Richmond:1. OE039 Alan Thomas: 5.

The United Nations Rules (2010) Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (or the Bangkok Rules).
These are the first set of rules focused and tailored on the treatment of female offenders and prisoners, which supplements existing international
standards on the treatment of prisoners, particularly the Nelson Mandela Rules which apply to all prisoners regardless of gender. are a set of 70
rules focused on the treatment of female offenders and prisoners. It was adopted by the UN General Assembly on 22 December 2010 and is
the first set of rules tailored to the treatment of women prisoners. It supplements existing international standards on the treatment of prisoners,
particularly the Nelson Mandela Rules which apply to all prisoners regardless of gender.

WS027 Prof Maurice Vanstone: 1, WSO56 Prison Reform Trust: 2.

WS056 Prison Reform Trust: 1, WS137 Clinks: 2.

WS031 Howard League for Penal Reform. 1.
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4.274

4.275

4.276

There could be a few Welsh women whose offending is so serious that
it leaves no alternative but a custodial sentence; these women would
serve their sentences in England, either in Styal or Eastwood Park as
is currently the case. Arrangements could be made to improve access
for their families and friends. Over time the effectiveness of these new
arrangements should result in a reduction in the amount of money that
is currently spent on custodial places. Based on the average costs per
female prisoner and per custodial place it should be possible over
time to close prison accommodation, track the reduction in cost and
either reinvest that money in alternative provision or use it to offset the
investment in setting up the women’s centres described earlier.

We have also considered the issue of Approved Premises for women.
None currently exists in Wales. The four Approved Premises in

Wales for men undertake and deliver some of the most impressive
and successful work in managing those presenting very high risk at
relatively low cost®®. The absence of any such provision for women
necessitates an even greater dislocation than sending women
prisoners to HMPs Styal and Eastwood Park.

Although the outcomes from the Women’s Pathfinder project are
encouraging®®, the Implementation Plan®®° for the Female Offending
Blueprint for Wales®®' does not persuade us that the way in which this
work is currently organised and resourced will deliver the desired,
measurable results at a reasonable pace. There are commitments

to explore and consider options for the long term, including the use

of intensive alternatives to custody and development of residential
services. These need to be taken forward with greater urgency and the
more radical approach we have suggested should be adopted as soon
as practicable.

We recommend:

The comprehensive network of services and centres as alternatives to
custody for women in Wales must be established rapidly and sustained
over time.

588
589
590
591

WS127 The Parole Board: 1.

Para 4.270.

Ministry of Justice and Welsh Government (2019) Female Offending Implementation Plan.
Para 4.215.
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7. Conclusion: a whole system approach: reducing reoffending

and promoting rehabilitation

4277

4.278

4.279

It is clear that the present policy of making piecemeal reforms needs to
be re-evaluated in the light of:

a) The proportion of justice resources spent on prisons

b) The need to improve rehabilitative outcomes

Q) The role of prisons

d) The experience of other nations

e) The use of intensive community sentences

f) The use of facilities in England

a) The role of probation in integrated offender management

h) Alignment with other policy and the delivery in areas such as

health, particularly mental health, and education.

Our conclusion is that Wales should move forward speedily to set

in place a new policy based on a whole system approach with a
re-evaluation of sentencing policy based on the experience of other
nations. The current situation which we have set out requires action

as resources are not being used effectively. The time is right to do so.
Wales’ size makes it more agile. There is a willingness to innovate.
There is a readiness to look at the long-term and to address the
underlying causes of much crime by taking a whole system approach in
line with the policies for future generations and social justice embodied
in Welsh legislation.

The end of the privatised probation arrangements in Wales, and the
investment in more qualified probation officers and ‘key workers’ in the
prisons (to which we refer in paragraph 4.286 below) should be used

to establish a resilient and outcome focused offender management
system. This should be led and driven both in the community and in
custody by professional expertise, in particular that of probation officers.
This would ensure that the considerable evidence base regarding
effective offender management, and referred to at paragraphs 4.232
and 4.244, is applied to offender supervision across Wales’ probation
and prison service.
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a)

Resources

4.280 It would be unrealistic to think that a whole system approach, including

b)

4.281

integrated offender management, could deliver success without
further resources. There is in reality no alternative to considering the
reallocation of resources through an overall sentencing framework that
delivers better outcomes for society as a whole. This requires a proper
reconsideration of penal policy taking into account the experience of
other nations in successfully reducing the prison population.

The experience of other jurisdictions: a re-evaluation of
sentencing policy

The Justice Committee Prison Population 2022 report also refers to
analyses of cross-departmental work in other jurisdictions, most notably
the USA, which have enabled a shift of resources from prisons to
community measures. This followed the Committee’s detailed report
published in 2010 drawing on international evidence Cutting Crime: the
case for justice reinvestment.’

4.282 As we have mentioned at paragraph 4.223, we have examined the

approaches in other nations to rehabilitation and the use of custody:. It
is evident that in those nations with the lowest rates of imprisonment,
social policy — especially that relating to health, education, housing

and social care — is rigorously aligned with sentencing decisions

and rehabilitation. In the Nordic countries they are increasingly using
community alternatives and electronic monitoring. In Catalonia, the
probation service has a key role in the criminal justice system for
preventing reoffending by reducing social and economic costs and
making education the priority®®. In the Netherlands, between 2006 and
2018 the prison population halved (49 per cent) and the imprisonment
rate fell from 125 per 100,000 to 61 per 100,000. Non-custodial
sanctions play an important role in the Dutch system: the Public
Prosecutor is able to impose non-custodial penalties (transactions) such
as fines and community sentence orders®®®. Portugal has implemented
a model that no longer criminalises those caught in possession of,

and has a more health aligned approach to, drugs. This has led the
number of drug related deaths in Portugal to fall to three deaths per

592
593

op cit n. 100.
op cit n. 95.
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4.283

c)

million of population (Wales is 66 per million) and a similar fall in HIV
infection rates. The number of drug related deaths in Portugal in 2015
(out of a population of 10 million) was 40 whilst, in contrast, in Cardiff,
Swansea and Newport the total of drug related deaths was 54, out of a
population of only 750,000,

The experience of other nations points very strongly to the need to
radically re-set sentencing policy and align it with approaches of the
type used elsewhere. In particular, a much greater use of a more
health aligned approach in prison and the greater use of effective
community sentences.

Improving rehabilitative outcomes: the role of prisons

4.284 When examining better rehabilitation in prison, we have considered

initiatives designed to support work with people who have a
background of trauma and mental health problems. Two such initiatives
are Trauma Informed Care and Psychologically Informed Planned
Environments. There have been several academic studies on the
positive impact of both in the treatment of individuals who are suffering
from serious mental illness and/or personality disorder which affects

a high proportion of offenders. Another is Enabling Environments — a
standards-based quality improvement process for residential and work
environments promoted by the Royal College of Psychiatrists. There

is also a great deal of research that informs the therapeutic regime

in HMP Grendon. There needs to be more evidence of a systematic
approach to the use of such approaches in the prisons in Wales. We
have also referred consistently®®® to the need to improve mental health
services in the community. We therefore recommend an integrated
approach in Wales both inside prison and in the community.

4285 The Nelson Mandela Rules, the revised standard minimum rules for

prison custody adopted by the United Nations in 2015, should be used
in line with the Welsh policy of incorporating international standards, as
applicable standards for the delivery of all custodial services in Wales.
They cover: the principle of treatment with respect; medical and health
services; disciplinary measures and sanctions; protection of vulnerable
groups; independent investigations of deaths in custody; access to

594
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WS113 Enhanced harm reduction group for Wales: 4.
Para 4.125, 4.135, 4.266, 4.272.
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legal representation; complaints and independent inspection; and the
training of staff.

4.286 We have considered the original Offender Management Model for

4.287

d)

4.288

England and Wales®® (published in 2006) and practice in other
jurisdictions®?. A new model is being trialled in Wales ahead of a
planned full rollout later in England. More fully qualified probation
officers are to work in the prisons’ offender management units. They will
be supported by prison officers who will undergo training to become
‘key workers'. Every prisoner is to be allocated a ‘key worker’. This can
be made part of the wider reform we have recommended.

Although HMPPS has explored the creation of a more rehabilitative
approach in prison, the crisis in the prisons has forced efforts to be
refocused on the basic requirements of safety, decency and security.
The Justice Committee’s Prison 2022 report acknowledges the
importance of rehabilitative regimes in custody and emphasises

the need for a serious debate about the use of imprisonment (citing
this Commission as a positive example of such). Influenced by the
Committee’s evaluation of the scale of current problems and what
needs to be done to rise above them, we have concluded that the
more radical approach we have recommended should be adopted.

Use of intensive community sentences

There is clear evidence, including from experience in Northern Ireland
(see paragraph 4.173) that the number of those sent to custody can be
reduced by the use of intensive community sentences. These include a
broad range of rigorous supervision requirements and interventions®%.
Such sentences offer effective alternatives to prison and were piloted
with some success in Wales and a few other probation trusts in 2011-13.
Not only do they provide meaningful punishment in that they are very
demanding for offenders to complete, but they also enable reparation
and facilitate rehabilitation. The use of electronic monitoring and

other technologies to monitor whereabouts or enforce curfews can
provide additional safeguards and restrictions by way of punishment.
Such arrangements should be trialed again and evaluated as soon as
possible, with judicial oversight arrangements to provide confidence in
such sentences not only to judges and magistrates but to the public.

596
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National Offender Management Service (2006) The NOMS Offender Management Model.
op cit n. 100.
WS015 John Deering and Martina Feilzer, p3.
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e) Purchase of facilities in England

4.289 Itis not practicable given the size of Wales to provide for all types
of prison requirements. However, a model can be developed for
purchasing services provided in England for Welsh offenders (and vice
versa) based on the learning from arrangements which already exist
under which the Welsh Government pays for some health services to
be delivered in England, for example high secure hospital places.

f) The role of probation in integrated offender management

4.290 Probation in Wales has a pivotal role in a range of arrangements, some
of which are statutory, whose focus is public protection and community
safety®?. Probation officers are also trained to recognise, gauge and
manage the wide range of factors which constitute that risk, working
with and challenging the individual in ways to contain or reduce it,
regardless of context. We therefore consider that the approach we have
set out should, where appropriate, be led by the Probation Service.

We recommend:

Sentencing policy and the delivery of integrated offender management and
rehabilitation should be determined in Wales so that it is an integral part of
and aligned with Welsh health, education and social policy.

We recommend:

An integrated and whole system approach to offender management
should be established with a single rehabilitative strategy in Wales that is
underpinned by a strong evidence base, accurate data, clear governance
and accountability arrangements, coherent action plans, a realistic
timetable and resources realigned accordingly.

We recommend:
Intensive alternatives to custody should be developed as soon as possible
in Wales. They should have judicial oversight and be formally evaluated.

599 Examples of these include: the Multi Agency Public Protection Arrangements for managing very high risk offenders; Integrated Offender
Management (Cymru) arrangements in partnership with the police, prisons, health, social services and others; the domestic violence

Multi Agency Risk Assessment Conferences; the Wales Integrated and the Wales Reducing Reoffending Pathways Group.
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We recommend:

Needs assessments of Welsh offenders should be conducted and collated
to identify by volume and character the range of interventions required in
both prisons and the community and to ensure that they are sequenced
properly for optimal effect.

We recommend:

Administering the sentences of the court should be the responsibility of a
single public sector body in Wales and the core function of that body should
be managing offenders and promoting rehabilitation to reduce reoffending.

We recommend:

There should be an integrated approach in Wales to improve leadership
and provision of mental health services including support for front line
services to enable them to respond better to individuals with mental
health needs.
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5.

5]

52

Introduction

Civil law permeates all aspects of society. In this Chapter the term

is used to describe the laws which regulate all aspects of everyday

life other than the laws which relate to crime, family relations and
administrative decision making. For most people the most important
aspects of civil law are the law of tort (which encompasses civil wrongs
such as negligence), the law of contract and the law relating to property.

We consider in Part 1the ambit of civil law and the potential for
differences in the law between Wales and England. In Part 2, we
explain and analyse the present methods of dispute resolution before
the courts and tribunals and other methods of dispute resolution.

In Part 3, we set out our analysis of the present position and our
recommendations for coordination and rationalisation.

Part 1: Substantive civil law

53

54

The civil law which is applicable in Wales to disputes between private
parties or in relation to private law rights consists of:

5.31 common law and equitable principles which are common to
both England and Wales which have been formulated over
time by the decisions of the courts in England and Wales; and

53.2 primary legislation passed by the UK Parliament and secondary
legislation made by UK Ministers; and

533 primary legislation passed by the Assembly and secondary
legislation made by the Welsh Ministers®®.

The principles of the common law and equity which currently apply

in Wales relate to many areas of substantive civil law. For example,
much of the law relating to compensation for negligent conduct and
much of the law relating to contracts is still derived from common law
principles. Much of the law relating to claims for remedies other than
compensation rests upon equitable principles which have evolved
incrementally over time. There has been no suggestion in the evidence

600

Much European Union law is brought into force through primary and secondary legislation.
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55

5.6

5.7

we have received that existing common law and equitable principles
should cease to apply in Wales or that the evolution of common law
and equitable principles should not continue in Wales as in England and
other nations whose civil law is underpinned by such principles.

During the 20th Century, the UK Parliament passed a substantial
volume of statutes which had a direct impact on civil law; some
modified common law and equitable rules and others created new
rights and obligations. After the Government of Wales Act 2006 and
the referendum in March 2011, the Assembly has been empowered
to legislate and pass Acts within its areas of competence which has
resulted in legislation being enacted which affects the substantive
civil law in Wales. At paragraph 2.38, we have referred to the primary
legislation passed by the Assembly and explained how the law
applicable in Wales has begun to diverge from that applicable

in England.

We have received a substantial amount of evidence about the
divergence which has occurred, the potential for further divergence
and the significance of that divergence. It has been suggested to

us that there is “divergent legislative momentum”®°" which means
differences will become more prevalent between the law that applies
in Wales and the law that applies in England. It has been emphasised
that there is a marked divergence in planning, housing and social care
law®®?_ In relation to family law, the court has emphasised the need for
practitioners to appreciate the divergence between English and
Welsh law®%,

During the course of oral evidence further examples of the diverging
laws were provided and some of the practical difficulties which this
causes were highlighted. In some cases, where a land holding straddles
the border between Wales and England, both Land Transaction Tax

and Stamp Duty can be payable in respect of the sale and purchase of
that land, adding complication and cost to transactions. Cross-border
development proposals are problematic given the diverging planning
regimes in England and Wales and different mechanisms for setting
agricultural wages cross-border impacts on agricultural businesses that
operate on a cross-border basis®®.

601
602
603
604

WS133 Emyr Lewis: 4.

WS170 HHJ Jarman QC, HHJ Harrison, HH] Edwards and D] James: 2.
Para 7.8.

OFE012 Brian Evans: 6, OE032 Angharad Woodland: 1.
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5.8

5.9

510

It is clear that some divergence between Welsh law and the law
applicable in England has begun and it is likely that, over time, this
divergence will grow. Currently, however, there is no substantial
divergence between Welsh civil law and the civil law applicable

in England.

In the field of landlord and tenant law, as it relates to residential
property, the Assembly passed the Renting Homes (Wales) Act 2016
which will, when brought into force, change the law in Wales to a
marked degree from that applicable in England. The Welsh Government
has told us that it was always going to take some time to commence
the Act because of the volume of secondary legislation that would be
needed. Some of the secondary legislation is complex and required
further public engagement and consultation. In November 2018 the First
Minister made clear in his leadership manifesto that he would legislate
to provide greater security for tenants in the private rented sector.

On the 11 July 2019, the Minister for Housing and Local Government
announced that the commitment to provider greater security required
an amendment to the 2016 Act and an intention to bring forward
amending legislation has been announced, subject to consultation.
When the amending Act has been passed it is intended to bring the
2016 Act into force. It is anticipated this would be before the end of the
current Assembly term in May 2021°°,

Until the Renting Homes (Wales) Act is brought into force, there is

no Act of the Assembly that would affect the substantive civil law.
Accordingly, it is likely to be some time before any marked divergence
occurs between the civil law of Wales and that which is applicable

in England.

605

There has also been protracted discussion with HMCTS about IT systems. There will also need to be consultation on model contracts which it
is anticipated will be published during Autumn 2020. There are similar emerging issues with the commencement and implementation of more
recent legislation including the Childcare Funding (Wales) Act 2019.
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Part 2: Dispute resolution

1. Options for dispute resolution

5N

Most civil law disputes which arise between private parties in Wales

are settled by the parties without recourse to formal dispute resolution
of any kind. If, however, a dispute cannot be settled, the course parties
need to follow may not always be straightforward. The court system

of England and Wales is empowered to determine most of the civil
disputes which may arise. However, some civil disputes must be
determined in specialist tribunals. If the parties wish to avoid litigation
through the courts or recourse to a specialist tribunal, they may seek to
pursue alternative dispute resolution (ADR) in the form of arbitration or
mediation. If the parties are legally represented no doubt they will be
advised on the appropriate course of action to take. Many insurance
policies for motorists and homeowners provide insurance cover for
legal representation. Trade union membership often provides members
with legal cover. However, people who are uninsured and who are not
members of trade unions may not be able to afford the costs of legal
advice. As we have explained at paragraphs 3.13 to 3.15, the scope of
legal aid available for civil disputes is very narrow and the availability of
contingent fee arrangements®® is generally limited to specific classes of
dispute. Therefore for most people without legal advice and for litigants
in person, it is difficult to determine which of the options available may
be most appropriate in any given case. As we have said in paragraph
3., there is no effective access to justice without legal advice and

the Rule of Law is imperilled. It is important that information on these
options is available for those that need to utilise them.

2. Dispute resolution before the courts

512

Most civil law cases are determined in the County Court and the

most complicated or high value cases are usually heard in the High
Court. The Civil Procedure Rules are used to determine which is the
appropriate forum. Civil money claims account for more than 80% of the
1.6 million claims issued in the County Court and High Court in England
and Wales each year®”’.

606

607

Contingent Fee Arrangements under which lawyers take a significant proportion of damages when client is successful bur bear the cost if the
client is unsuccessful.
Lord Chancellor, Lord Chief Justice and the Senior President of Tribunals, Transforming Our Justice System, September 2016.
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513

514

515

516

517

In the County Court, a significant proportion of money claims are small
claims in general, those with a value limit of up to £10,000 and which
are not complex in nature. Typically, they may involve claims relating
to matters such as the provision of goods and services. They are dealt
with by District Judges or Deputy District Judges.

Civil cases which proceed to a trial in the County Court are heard at
court centres situated at specific locations in Wales as described at
paragraph 8.7. As with small claims, the majority of cases are dealt with
by District Judges or Deputy District Judges. More significant cases may
be heard by Recorders. The more difficult cases in the County Court are
heard by Circuit Judges. The most difficult County Court cases (such

as those involving compensation for clinical negligence, injuries at the
workplace and other compensation claims arising from the law of tort)
are usually heard by the Designated Civil Judge for Wales.

The most complicated High Court cases are heard by Judges of the
High Court of England and Wales, or sometimes by Deputy High
Court Judges.

Most of the cases arising out of commercial disputes, property disputes,
insolvency and other business-related disputes, unless of particular
difficulty, are heard in the Business and Property Court by Specialist
Senior Circuit Judges who have particular expertise in those areas

of law and who have been appointed specifically to determine these
types of cases. However, if a particular case requires a specialist in

a particular field of law or raises particular points of difficulty, a High
Court Judge with the required expertise is deployed to hear the case
in Wales. These cases are generally heard in Cardiff, though the judges
will travel to other parts of Wales when it is more convenient for the
hearing of a case.

It is usually very expensive to pursue a case through the courts, unless
it can be brought as a small claim. The evidence indicates that many
claimants, including small businesses, are deterred by the high level
of court fees and the cost of pursuing litigation in the courts®®. The
qguestion of costs has been the subject of review, as the general rule
for cases brought before a court (other than as small claims) is that the
losing party pays the costs of the winning party as well as the costs

608

WS194 Jonathan Haydn-Williams: 2. WS019 Legal Services Board.: 1.
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518

519

the losing party has itself incurred, together with the court fees. Lord
Woolf’s reforms that resulted in the current Civil Procedure Rules, which
came into force in April 1999, sought to make litigation less costly, but
have largely been unsuccessful in reducing the cost of litigation, as
costs have progressively increased. Lord Justice Jackson led in 2009
an independent review of the costs of civil litigation commissioned

by the judiciary®’® with a view to promoting access to justice at a
proportionate cost; so far these reforms have made little difference. The
present position is that for cases where the sum in dispute is more than
£10,000, lawyers will generally advise their clients of the real risks they
may face on costs if they pursue court proceedings in cases where the
prospects of success are not very strong.

Court fees have been progressively increased over many years,
particularly since the 1990s and, as we have explained at paragraph
2100 make up a significant part of HMCTS’ budget. They have always
been the source of controversy, as the State has progressively
withdrawn the amount of funding it is prepared to provide for civil
justice. The most recent controversy related to the planned significant
increase in fees on probate, which is yet to come into force. The
current level of general court fees has rightly been the subject of
substantial criticism, as they impede access to justice. Court fees, to
issue a claim, are based on the amount claimed, including interest®®.
Fees are capped for claims valued at up to £10,000 and thereafter the
fee is calculated at 5% of the value of the claim up to £200,000, with a
maximum court fee of £10,000. Fees are discounted if claims are filed
online via Secure Data Transfer money claim online. Fees have to be
paid in full on issue and this can discourage claimants from issuing
claims.

In his reviews of the civil court structure, again established by the
judiciary and published in July 2016, Lord Justice Briggs concluded that
the combination of the excessive costs of civil litigation, the costs risks
of cases of moderate value and the “lawyerish culture and procedure
of the civil courts, which make litigation without lawyers impractical”
were factors adversely impacting on adequate access to justice for
individuals and small businesses®". His view is plainly supported by the
evidence we have received.

609
610
611

As distinct from the Ministry of Justice.
Gov.uk, Make a court claim for money.

Lord Justice Briggs (2016) Civil Courts Structure Review: Final Report. Para 12.4.

The COMMISSION 02 JUSTICE in WALES Report


https://www.gov.uk/make-court-claim-for-money/court-fees

250

CHAPTER 5: CIVIL JUSTICE

3. Online courts and tribunals

520 The HMCTS reform programme, which involves close working between

5.21

522

the judiciary and HMCTS, aims to automate and digitise the entire process
for civil money claims by 2020. As we have mentioned®”, an online service
for claims up to £10,000 has been operational for some time. The Court
and Tribunals (Online Procedure) Bill was introduced into Parliament in May
2019 with the objective of supporting the court reform programme and
ensuring digital services are accessible and meet users’ needs®”.

An online court service has the potential to enable litigants to access
justice before a judge in a cost effective and efficient way that the present
court system does not provide, particularly where the value of claims and
the associated legal costs of pursuing them make litigation before the
courts impractical®. However, it is too early to say whether the plan to
provide an online court and procedure will be successful and what the
fee for use of it will be. There is also scope for other dispute resolution
processes to be similarly available online or delivered remotely®™. If such a
process is to be effective in delivering access to justice, it will be essential
not only to provide advice to the ordinary citizen as to how to bring a claim
using online procedures, but more particularly to make proper provision
for those who are unable easily, or at all, to access online procedures
using computers.

It would be a denial of access to justice if people who were digitally
disenfranchised for reasons including their skills, the inaccessibility of

IT equipment to them and the inadequacy of broadband infrastructure
(particularly in areas of rural Wales) were not provided with free advice and
assistance. We also would expect online services to be universally available
bilingually as set out at paragraphs 11.25 and following. Until this is done, free
bilingual advice must be provided by the courts so that those wishing to use
the Welsh language to settle their disputes are not prejudiced.

We recommend:

Digital court services and other dispute resolution services that are being
developed and introduced must be fully accessible to people throughout
Wales and free assistance must be available to help individuals use them.

612
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LPara 5.18.

Court and Tribunals (Online Procedure) Bill. The Bill received its second reading in the House of Commons on 16.7.19 and commenced
committee stage on 23.7.19.

LPara 5.17-5.19.

Para 5.42.
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4. Dispute resolution before the Employment Tribunal and the
Welsh private law tribunals

5.23 As we have explained, some forms of civil dispute between private
parties must go to tribunals.

a) Employment Tribunal

5.24 Most disputes between employers and employees are determined by
the Employment Tribunal. This tribunal operates throughout England
and Wales and Scotland. In the Employment Tribunal, the majority
of disputes are claims for unfair dismissal and breach of statutory
rights, such as equality rights or protection from discrimination. The
Employment Tribunal is divided into 10 regions in England and Wales, of
which Wales is one under the leadership of the Regional Employment
Judge for Wales. The Employment Tribunal’s judicial team in Wales
consists of 19 salaried and fee paid employment judges and over 40
non-legal members.

525 Fees for making an application to the Employment Tribunal are no longer
charged; costs are not generally payable by the unsuccessful party.

5.26 Although employment law is not devolved, the Assembly and the Welsh
Ministers have passed legislation which has an impact on employees
in Wales and to a degree has afforded them additional rights. This
legislation includes:

5.26.1 the Agricultural Wages (Wales) Order 2016, which retains a
minimum wage which no longer exists in England;

5.26.2 the Trade Union (Wales) Act 2017, which means that those
working in ‘important public services’ in Wales do not have to
achieve the 40% of eligible voters in favour of striking that is
required in England;

5.26.3 the Regulated Services (Service Providers and Responsible
Individuals) (Wales) Regulations 2017, which enhance the rights
of those who work in domiciliary care; and
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5.27

5.28

b)

5.29

5.26.4 the Equality Act 2010 (Statutory Duties) (Wales) Regulations
2011 together with section 77 of the Government of Wales Act
2006 provide for different equality duties in Wales which may
have a bearing on employment cases®®.

The Assembly and the Welsh Government decided that such

disputes should be heard in the Employment Tribunal and not by the
establishment of a separate Welsh tribunal, no doubt because the
numbers of such cases were anticipated to be small. The Employment
Tribunal therefore applies Welsh legislation in addition to UK legislation
when considering employment disputes in Wales®”. It also applies

the legal regimes applicable to other matters in Wales such as the
separate Welsh regime for the Protection of Vulnerable Adults, the
differing organisational structure of the NHS in Wales, different rules on
public sector exit payments and the relationship between schools and
governing bodies®®.

The Regional Employment Judge for Wales informed us that legislation
that impacts upon the work of the Employment Tribunal had been
passed without there being appropriate communication between the
Welsh Government and the Employment Tribunal about changes in law
in Wales and the role of the Employment Tribunal in enforcing that new
law. He cited as an example the Regulated Services (Service Providers
and Responsible Individuals) (Wales) Regulations 2017 which confer
rights on domiciliary care workers to request contracts of employment
in certain instances; it appears this occurred because of the lack

of a proper system®?. We discuss engagement between the Welsh
Government and the judiciary in respect of new Welsh legislation at
paragraph 12.140.2.

Agricultural Land Tribunal for Wales and Residential Property
Tribunal for Wales

In addition to civil law disputes that are heard by the Employment
Tribunal, other civil law disputes in Wales are also determined by
specialist tribunals. Disputes relating to agricultural land and some
disputes relating to residential property are determined by the

616
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619

For example, the Regulations require Welsh public bodies to publish an objective and an action plan in relation to addressing any gender
equality pay gap. There is no similar requirement placed on English and non-devolved public bodies.

OE037 Regional Employment Judge Barry Clarke: 6.

WS182 Regional Employment Judge Barry Clarke: 6.

OE037 Barry Clarke: 6.
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5.30

5.31

5.32

5.33

Agricultural Land Tribunal for Wales and the Residential Property
Tribunal for Wales. All who sit on these tribunals are fee paid and
specialists in the area of law with which each tribunal is concerned.
Currently, the volume of work in these tribunals does not require the
appointment of full-time judges.

The Agricultural Land Tribunal for Wales is an independent tribunal®?°
for disputes relating to agricultural tenancy agreements and drainage
disputes. There have been discussions as to whether the jurisdiction
of the Tribunal should be extended to other types of agricultural law
disputes. There are no fees for making an application to the
Agricultural Land Tribunal for Wales. An order for costs is not usually
made against an unsuccessful party, although such an order can be
made in limited circumstances.

The Residential Property Tribunal for Wales is an independent tribunal®”'
to resolve disputes relating to private rented and leasehold property.

It is made up of Rent Assessment Committees, Leasehold Valuation
Tribunals and Residential Property Tribunals. Despite the existence of
this Tribunal, a significant volume of cases relating to some types of
landlord and tenant disputes are heard by the courts, as we explain at
paragraph 5.33.

Fees®? have to be paid in some, but not all®?®, applications to the
Residential Property Tribunal for Wales. On occasions where an
application is transferred to the Tribunal from the County Court, any
fees payable will be adjusted to take account of any fees that have
already been paid to the County Court. Full details are available on the
Tribunal’s website®?*. An order for costs is not usually made against an
unsuccessful party except in limited circumstances.

The jurisdictional division between the courts and the Residential
Property Tribunal for Wales is complex. The most important jurisdiction
of the County Court relates to applications for possession. The Tribunal
deals with a broad range of cases relating to fair rents, leasehold
disputes, licensing of houses in multiple occupation and selective
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Agriculture Act 1947 s73 with a jurisdiction which also covers the Agricultural Holdings Act 1986 and the Land Drainage Act 1991 s28
and 30.

Established by the Housing Acr 2004 but its predecessor pre-dated devolution.

Application fees, where payable, range from £50 to £515. Hearing fees, where payable, are £150.

Applicants in receipt of certain income related benefits may be eligible for a waiver of fees.

Residential Property Tribunal (2014) Application and hearing fees for LVT and RPT Disputes.
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5.34

535

licensing of other residential property. However, in the Housing (Wales)
Act 2014 the Assembly designated the County Court as being the
appropriate forum for resolving most disputes which arise under that
Act. Similarly, the Renting Homes (Wales) Act 2016 designated the
County Court as the forum for determining disputes, although as we
have explained this Act is not yet fully in force®?®. There is a potential
for the Residential Property Tribunal to deal with these cases but it

has been decided by the Welsh Government that these cases should
continue to be dealt with by the County Court because the significant
increased caseload would have a substantial impact on the Tribunal.

In November 2018, the UK Government consulted on whether

a specialist housing court would be better for resolving housing
disputes®?®. Demand in respect of housing disputes in the County Court
is high. Although not all District Judges or Deputy District Judges are
specialist in housing cases (which may have an impact on the efficient
handling of such cases), there are many District Judges sitting in Wales
who have specialist housing law knowledge. This consultation closed in
January 2019 and responses are being analysed.

Although housing law is fully devolved to Wales, neither the Welsh
Government nor the Assembly has, to date, considered trying to
consolidate the jurisdiction for housing disputes in one court or tribunal.

4. Rights of appeal

5.36

The system for appeals is complex. In the case of court decisions

in the County Courts, appeals from District Judges generally go to
Circuit Judges and appeals from Circuit Judges to a High Court Judge.
Appeals in the High Court go to the Court of Appeal of England and
Wales. Although it aims to sit twice a year in Cardiff, most appeals

are heard in London®’. The Court of Appeal Civil Division heard 41
applications and 12 appeals in Wales in 2016-17°%¢. The Civil Division
did not sit in Wales during the court year of 2017-2018 or in 2018-2019.
Again we have not been given any explanation and it is not clear

why this is so. HMCTS could not tell us the number of applications or
appeals originating from courts in Wales during the last year that could
have been heard had the Civil Division sat in Wales.

625
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WS180 District Judge Hywel James: 3.

Ministry of Housing, Communities and Local Government, Considering the case for a Housing Court.
Gov.uk Court of Appeal Civil Division.

The figures for the Court of Appeal Criminal Division are in para 4.163.
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5.37 Inthe England and Wales tribunal system, most appeals go to the
Upper Tribunal and then can go to the Court of Appeal of England and
Wales. Appeals from the Employment Tribunal go to the Employment
Appeal Tribunal before the Court of Appeal. Appeals from the Court
of Appeal of England and Wales go to the Supreme Court of the
United Kingdom.

5.38 Appeals from the Agricultural Land Tribunal for Wales and the
Residential Property Tribunal for Wales lie to the Upper Tribunal which is
part of the tribunal system for England and Wales. The Law Commission
in its forthcoming project on Welsh tribunals should consider and
recommend a coherent system of appeals from these tribunals and all
other Welsh tribunals.

5. Alternative dispute resolution

5.39 Some parties choose to resolve their civil disputes through Alternative
Dispute Resolution (ADR) processes — a general term that covers
arbitration, mediation, expert determination, conciliation and negotiation
—that are used sometimes as alternatives to court proceedings, but
also used during court proceedings to settle the proceedings. ADR can
also be used to improve access to dispute resolution particularly for
individuals and small businesses®?. The parties to the dispute generally
have to pay for this method of dispute resolution®.

5.40 Arbitration involves either a single arbitrator or a panel of three hearing
both sides of an argument and reaching a decision on the matter.
Mediation is a process through which a mediator helps two parties
to agree a settlement. A growing number of practising lawyers act
as arbitrators and mediators. Recourse to arbitration or mediation is
reasonably common when the parties involved in a dispute are legally
represented. However, it appears to be much less common when one
or more of the parties is not legally represented, though data on this is
not recorded.

629 OE012 Alyson Houghton: 2.
630 A typical fee for a full days mediation in Wales would be £700-£1000 a day per party with an hourly continuation rate of about £100; for
mediation where the issues involved sums of £5000 or less, an hourly rate of £50 was charged: OE012 Elizabeth Ashford: 4.
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5.41 There can be advantages for parties if they use ADR. It can be a
quick and cost effective option, particularly for higher value disputes,
reducing legal costs and avoiding court fees.

5.42 ADR can also allow parties to explore other issues between them in a
way that might not be explored in formal litigation. Some ADR (such as
mediation) can take place anywhere where there is a meeting room.
Justice can therefore be available more locally than through the court
system. This is of increasing significance following court closures in
Wales (as set out in paragraphs 8.5 and following) and the consequent
difficulties in attending court. This is explored in paragraphs 8.34 and
following. However, the position is more problematic for low value
disputes where, for example, it may not be cost effective for arbitrators
and mediators to travel. Telephone and video conferencing can be
used to deal with lower value disputes but this needs an adequate
infrastructure in place to support the provision of ADR services
remotely®®’. On the evidence provided to us, it appears the court
service small claims mediation service, which is provided without
charge, is effective for low value disputes but that demand for the
service exceeds the capacity available to meet it®2.

5.43 There is the capacity and expertise across Wales to provide ADR
services, though appropriate Welsh language skills for arbitrators and
mediators can be an issue in areas where parties are more likely to
prefer using the Welsh language to settle their disputes®®. There are
some arbitration and mediation bodies in Wales including the Chartered
Institute of Arbitrators and the Association of Wales and Border
Counties Mediators and other organisations that provide information
about mediators and the role of mediation. Information is also available
from the National Mediation Providers Association.

5.44  Although attempts have been made to make more people aware of
arbitration and mediation, the evidence of Wales and the Borders
Mediators was that when they had visited courts to explain the
availability of local mediation in Wales, they were generally met with
the question “what is mediation?”. Unsurprisingly, these attempts failed,
in large part also due to the lack of a proper linkage between court
processes and the availability of local mediation services. There are

631 See recommendation 20.
632 OEO012 Brian Evans: 3.
633 OFE012 Edward Perkins: 3.
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5.45

silos of good knowledge relating to ADR services, but providers are not
well joined up®* across Wales.

The viability of establishing a mediation centre of excellence in Wales
was investigated in 2013 and 2014 by Skills for Justice®® through grant
funding from the Welsh Government as part of the Sector Priorities
Fund Pilot programme funded by the Welsh Government and the
European Social Fund to pilot strategic project activity with Sector
Skills Councils®®. Skills for Justice led and ran the project. Stage one
of the project considered whether a hub should be established at
Cardiff or Swansea (with spokes of the hub at Citizens Advice offices
across Wales) with the objective of mainstreaming mediation and other
alternative dispute resolution in Wales. In stage two of the project,
Skills for Justice considered various business models for a wider
dispute resolution centre and proposed a hub in Cardiff with spokes in
Swansea and Wrexham. Skills for Justice recommended that investment
in the centre should be found between a consortium of members with
UK wide representation and supported by the Ministry of Justice and
the Welsh Government. Consideration was given to taking forward the
proposals developed by Skills for Justice, but there was insufficient
funding from the Welsh Government and the EU and insufficient time
remaining within the programme to do so. Unfortunately this was never
publicly explained. We return to this at paragraph 12.71.

6. Dispute resolution by ombudsmen

5.46

5.47

Ombudsmen services have been developed and provide another

ADR method for individuals and small businesses seeking to resolve
disputes with businesses and utilities. They are generally funded by the
business or utility in question and are a free service for the consumer.

The Financial Ombudsman Service, for example, deals with complaints
against all regulated financial businesses and others that choose to
opt in to its jurisdiction. The Financial Ombudsman Service receives
across the UK approximately half a million complaints a year that relate
to payment protection and financial product mis-selling, including
insurance, pensions and current accounts®’. The service is free to

634
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OE012 Elizabeth Ashford: 3.

Skills for Justice (2014) The Viability of a Mediation Centre of Excellence in Wales — Phase 1 Report.

The grant was paid by the Welsh Government to Skills for Justice under Part II of the Learning and Skills Acr 2000.
OE042 Debbie Enever: 1.
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5.48

5.49

5.50

consumers. The evidence of Professor Christopher Hodges®*® was
that the UK has some of the most advanced and effective consumer
ombudsmen in the world, covering a wide range of sectors from
financial services to rail services (see paragraph 5.50 below).

In addition to consumer ombudsmen, there are ombudsmen dealing
with administrative complaints. The Public Services Ombudsman for
Wales deals with complaints in respect of public services in Wales
which we consider at paragraph 6.52.

Ombudsmen services have advantages compared to courts, tribunals
and other forms of ADR, all of which perform what can be described
as a strict dispute resolution function. A well designed ombudsman
mechanism is not only quick, efficient and speedy at dispute resolution
but can also perform several other functions. These include providing
consumer and trader information, a helpline, collection and aggregation
of data, feedback of issues to traders, the market and regulators, and
quasi-regulatory intervention and support of traders in changing their
behaviour and culture. In addition to the provision of these services
without a fee, there are also cost advantages for complainants as
matters are dealt with by an ombudsman service which replaces those
advisors and professionals involved in, for example, formal litigation
before a court.

Although ombudsmen services complement other means of dispute
resolution, the evidence given to us was that the overall system is too
disjointed and complicated®®. It is not always clear to people what they
should do to resolve their disputes. Problems could escalate if there
were not clear routes available for them to seek information and advice
about how to tackle these problems. This was recognised by the Low
Commission on the future of advice and legal support®®. It has been
suggested to us®* that there should be a single portal and a single
procedure for those seeking advice, assistance and dispute resolution,
starting with easily accessible face-to-face advice and online systems
to deal with issues at an early stage, ombudsmen services dealing

with unresolved issues leaving tribunals and courts as a last resort for
unresolved matters®+?,
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Professor Christopher Hodges is a Professor of Justice Systems and head of the Swiss Re Research Programme on Civil Justice Systems, Centre for
Socio-Legal Studies, University of Oxford.

OE042 Professor Christopher Hodges: 2.

Low Commission, (2014) Tackling the Advice Deficit: A :tmtfgvfr)r access to advice and legal support on social we{f}zrf law in England

and Wales.

OE042 Professor Christopher Hodges: 2.

WS179 Resolver: 2, OE041 Steve Bartley: 4.
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5.51

Some ombudsmen services perform other functions including the
provision of information and advice, signposting and quasi-regulatory
intervention that helps to support ethical behaviour; they are often
mandated to decide cases on the basis of what is fair. Ombudsmen
can play a major role in supporting ethical market behaviour. The basis
of their decision making is what seems fair to the ombudsman in the
context of society and of the legal and regulatory rules.

Part 3: Coordination and rationalisation

552 The evidence we received highlights a number of ways in which the

current system of civil justice should be reformed so that it can provide
effective justice for the people of Wales.

1. Coordination

5.53

5.54

ADR, including in its widest sense ombudsmen services, provides a
range of alternative options which may be more appropriate for people
and businesses to use to resolve civil law disputes. It provides more
accessible dispute resolution in terms of cost, flexibility of process and
location compared to a court or tribunal. There is therefore significant
potential to contribute to providing effective access to justice in Wales
by promoting the use of ADR in its widest sense. As we have explained,
there is a lack of information and understanding about the role that
ADR can play. Little is being done to promote ADR. The lack of proper
coordination between the courts, tribunals and providers of ADR is an
issue that needs to be resolved.

Previous initiatives to promote ADR services have been short term and
have stopped when funding has ended. For ADR to become a more
widely used alternative to litigation before the courts and tribunals,
recognised and universal standards for ADR professionals should be
established to provide confidence in ADR services. It should be better
promoted and a consistent method of facilitating access to it should
be established.
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5.55 A properly developed structure is required to ensure that there is a
cohesive and coordinated system for all forms of dispute resolution —
courts, tribunals, ADR and ombudsmen — and that they are publicised,
and promoted so the public have a clear understanding of where to go
to have their disputes resolved.

We recommend:

Dispute resolution before courts, tribunals, alternative dispute resolution
and ombudsmen, as well as dispute resolution in respect of administrative
law, should be promoted and coordinated in Wales through a body chaired
by a senior judge.

2. Rationalisation

5.56 The processes of the court and tribunal system are not easy to
understand without advice. Many courts and tribunals have come
about in part as a matter of history and in part out of a desire to provide
simpler and cheaper means of dispute resolution. The changes to legal
aid introduced in 2012 have progressively reduced the provision of
legal advice made available by the state to the most disadvantaged
in our society. The system has never been rationalised, it is unduly
complex and it should be better aligned with legal aid. In relation to
housing disputes, for example, a single court or tribunal is needed
to more efficiently deal with such matters. Even though the UK
Government has not yet reached a decision on a single housing court,
the reasons for providing all decisions to be made by a single judicial
body are compelling. A single judicial body would be able to develop
expertise and an overview of all the different issues that will arise on
housing. The creation of the single court would also facilitate access to
justice to those with housing disputes. Our analysis is that the current
structure for resolving disputes demonstrates that there is a need to
unify courts and tribunals, both for civil justice and administrative justice.

We recommend:
Courts and tribunals which determine disputes in both civil and
administrative law should be under one unified system in Wales.
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3. A long-term solution

5.57 We have referred at paragraphs 5.47 to 5.50 to the evidence of
Professor Hodges about proposals for a more comprehensive
approach to ombudsmen services as a means of providing an
effective low cost method of dispute resolution for smaller value
cases. It is clear that the costs of court, tribunal and ADR methods
of resolution are disproportionately expensive to the sums in issue
in many disputes. Consequently, there is presently often no effective
remedy for the citizen.

5.58 This is not consistent with access to justice, the Rule of Law and a
fair society. It may well be the case that the online procedure being
developed by the courts will remedy this deficiency if the fee for use
is no more than nominal and assistance is provided to enable people
to use it without recourse to lawyers. However, it is not possible at the
present time to evaluate whether this will be the case; nor is the work
on an ombudsmen service at a sufficiently advanced stage for us to
consider what might be done to test its viability or to take it forward or
to see how it could relate to the online procedure.

We recommend:

The feasibility of a low cost and effective resolution method for civil
disputes through the use of a comprehensive ombudsmen scheme, taking
into account the online court, should be examined in Wales.
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6.1

6.2

6.3

Introduction

Administrative justice is the part of the justice system most likely to
impact upon the lives of people in Wales®* as it concerns decision
making by public bodies and the rights of individuals to challenge those
decisions. Public bodies do not make decisions in a vacuum. They are
governed by and must apply laws which are derived from statutory
provisions and the common law of England and Wales. It is fundamental
to the Rule of Law that those affected by decisions made by public
bodies have appropriate means for challenging those decisions if they
believe them to be unlawful or unfair.

In Part 1 of this Chapter we describe briefly the ambit of administrative
law and in more detail the differences in that law between Wales and
England. In Part 2 of this Chapter we describe the various courts,
tribunals and other bodies that deal with administrative law disputes
and make our recommendations for change.

In Part 3 of this Chapter we consider the role of coroners who are
judicial office holders who investigate the causes of death. In so doing
they are carrying out a public function. Any person or organisation
aggrieved by a decision of a coroner may seek to challenge it by

way of judicial review in the Administrative Court. If a coroner holds

an inquest, the conclusion as to cause of death consequent upon

the inquest may be challenged in the Administrative Court under a
specific statutory process. There is, therefore a link between the work
undertaken by coroners and the work of the Administrative Court.

643

WS067 Bangor Public Law Research Group: 1.
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Part 1: Substantive administrative law

1. General principles

6.4

6.5

0.6

Decision making by public bodies in Wales is governed by statutes
and secondary legislation passed by the UK Parliament and Ministers,
enactments and secondary legislation passed by the Assembly and
Welsh Ministers and by common law principles which have evolved as
part of the law of England and Wales. In a report of this nature, it is not
possible and, in any event, unnecessary to identify the various legal
provisions which may be applicable when Welsh public bodies make
decisions affecting the public, either at large or as individuals.

It is worth stressing two overarching principles. First, where the power
to make a decision is conferred by a statutory provision, the decision
maker must not exceed his or her statutory powers. The decision must
be made in accordance with its statutory context or framework. Second,
it is recognised that a decision maker must act fairly when making a
decision. What constitutes fairness in a given case will depend upon the
context in which a decision is being made. However, the duty itself will
invariably arise. These two overarching principles will apply with equal
force whether the decision maker is based in England or Wales.

In addition, the Welsh Ministers must not act in ways which are
incompatible with the European Convention on Human Rights, as
largely incorporated into UK law by the Human Rights Act 1998%#. This
is also the case in respect of other public bodies in Wales®*®. Similarly,
provisions in Assembly Acts would be outside legislative competence
in so far as they are incompatible with Convention Rights. An Assembly
Act may not amend the Human Rights Act®*. To reinforce this, so far as
it is possible to do so, courts and tribunals must interpret legislation in a
way which is compatible with Convention Rights.
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op cit n.158: s81.
Human Rights Act 1998 s6.
op cit n.158: Schedule 7B.
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2. Welsh legislation

6.7

6.8

The Assembly has passed legislative provisions specific to Wales which
are directly relevant to the decision making processes of Welsh public
bodies. It is, for example, within the competence of the Assembly to
legislate in respect of health, housing, education, town and country
planning and the environment. Since 2014 the Assembly has passed

a number of important Acts in these fields, namely, the Regulation and
Inspection of Social Care (Wales) Act 2016, the Public Health (Wales)
Act 2017, the Housing (Wales) Act 2014, the Additional Learning Needs
and Education Tribunal (Wales) Act 2018, the Planning (Wales) Act 2015,
the Environment (Wales) Act 2016 and the Historic Environment (Wales)
Act 2016. These Acts will provide the statutory framework or context for
much decision making in these fields.

The Assembly has also passed the Future Generations Act, to which
we have already briefly referred at paragraph 1.13. This Act provides

an overarching framework®’ for decision making by all Welsh public
authorities, and as its title implies, it imposes upon public bodies
specific duties for setting their objectives and planning how to achieve
those objectives to consider the well-being of future generations. The
Act requires public bodies to take account of seven shared goals®*® and
five common ways of working®*. It has attracted a great deal of interest
outside Wales®°,

647
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OE039 Sophie Howe, Future Generations Commissioner for Wales: 1.

A prosperous Wales, a resilient Wales, a healthier Wales, a more equal Wales, a Wales of cobesive communities, a Wales of vibrant culture and a
thriving Welsh language, a globally responsible Wales.

Long term vision, integrated approach, diversity, collaboration and preventative work.

Lord John Bird has called for legislation akin to the Future Generations Act 2015 to be enacted for the UK.
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Figure 36
Overarching framework of the Future Generations Act

The seven shared goals are:

Noopswn s

A prosperous Wales

A resilient Wales

A healthier Wales

A more equal Wales

A Wales of cohesive communities

A Wales of vibrant culture and a thriving Welsh language
A globally responsible Wales

The five common ways of working are:

5.

Looking to the long-term so that we do not compromise the ability of
future generations to meet their own needs.

Taking an integrated approach so that public bodies look at all the well-
being goals in deciding on their well-being objectives.

Involving a diversity of the population in the decisions that affect them.
Working with others in a collaborative way to find shared

sustainable solutions.

Understanding the root causes of issues to prevent them from occurring.

Source: Future Generations Commissioner for Wales

6.9

We have received evidence that the Future Generations Commissioner®®
for Wales lacks proper powers to enforce the legal duties imposed

by the Act®>?. The Future Generations Commissioner has powers to
conduct reviews into the extent to which a public body is safeguarding
future generations. The body so reviewed is under a duty to follow

any recommendations made by the Commissioner, unless the body is
satisfied that there is good reason not to comply®®. However, the Future
Generations Commissioner’s annual budget is currently £1.4 million. The
Commissioner monitors 345 well-being objectives set by 44 public bodies.
Therefore the Commissioner, because of limited resources, needs to be
quite specific in terms of what can be done®*. There can be little doubt that
the Future Generations Commissioner should be adequately resourced to
be able to properly exercise the powers under the Act.
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The roles of the Commissioner and the Auditor General are summarised in the House of Lords briefing Policymaking and Future Generations: 5.
OE039 Alun Thomas: 2.

Future Generations Act 2015 s21-22.

OE039 Sophie Howe, Future Generations Commissioner for Wales: 1.
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6.10

SNl

6.12

613

The Auditor General for Wales is also required to examine public
bodies to assess the extent to which they have acted in accordance
with the Future Generations Act®*®. The Auditor General has carried out
an initial review of how public bodies have responded to the Future
Generations Act. The Auditor General is required to provide a report on
his examinations to the Assembly by 2020.

The Future Generations Act has raised questions whether (1) the
principles are purely aspirational and therefore without a mechanism
for enforcement, or whether (2) the principles give rise to duties
enforceable by administrative measures through the Future
Generations Commissioner or Auditor General for Wales, or whether
(3) the principles give rise to duties which are justiciable and directly
enforceable by the courts.

In two claims brought against Welsh public authorities the
Administrative Court in Cardiff considered in 2019 the second and
third questions®®®. In each case, the public authority under challenge
argued that the well-being duty placed on public bodies by the Act
was too general and aspirational in nature to be directly enforceable
through judicial review. In each case, the court accepted this argument
and refused permission to apply for judicial review. Further, in R(B) v
Neath Port Talbot Council the judge also relied upon the existence of
the alternative enforcement regimes under the Act through the Future
Generations Commissioner for Wales and the Auditor General for Wales
as supporting the reasoning that judicial review is not the appropriate
means for individuals or groups of individuals to enforce the duties
conferred on public bodies by the Act.

It is just over four years since the Future Generations Act received
Royal Assent. The Act is very much in its infancy in terms of
implementation and in its impact on administrative justice in Wales. The
Act’s interpretation is a matter for the courts. If any decisions by the
courts on interpretation are not ones the Assembly considers correctly
interpreted its intention, it is always open to the Assembly to pass new
legislation making its intention clear.
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Wales Audir Office (2018) Accountability for Future Generations: Sharing the learning so far.
R(B) v Neath Port Talbot Council and R (the British Association for Shooting and Conservation and Others) v Natural Resources Wales.
CO/4740/2018; and CO/4881/2018.
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614

3)

6.15

Whether the failure by a public body to take account of relevant
material considerations in its decision making, such as the five ways
of working®®” set out in section 5(2) of the Act, will give rise to grounds
for judicial review improper process is a question that has not yet
been authoritatively determined. However, at the very least there must
be a prospect that Dr Sarah Nason’s analysis of the current position

is correct when she asserts that the Future Generations Act 2015 “...

is an example of administrative procedure law seeking to control and
influence administrative decision making, but which does not endow
individuals with legally enforceable rights against public bodies.®>®”

Divergence

It is difficult for us to assess the full extent to which there is a
divergence in the substantive administrative law between the law
applied in Wales and that applied in England. We have little doubt that
in some areas of law (planning law being a good example) there are
differences in both the primary and secondary legislation applicable in
Wales and in England and also in what is sometimes referred to as ‘soft
law’, namely guidance issued by government departments. Whatever
the current state of divergence, it seems safe to conclude that it is in
the field of substantive administrative law that the scope for divergence
has the most potential in the short term?®°.
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Future Generations Wales Act 2015 s5 provides that in acting in accordance with the sustainable development principle, public bodies must take
account of the five ways of working: long-term; integration; involvement; collaboration; and preventi

Dr Sarah Nason, The “New Administrative Law” of Wales, forthcoming Public Law article: 8.

Referring to the law of England and the law of Wales, Pill L] has said “There are also significant divergences in areas of public law and some
divergences in other areas of law” Re X and Y (Children) [2012] EWCA Civ 1500 at para 70.
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Part 2: Dispute resolution

6.16

617

The current system of challenging public bodies in Wales is complex.
Some decisions can be challenged only in the courts of England and
Wales; others must be challenged in tribunals specifically constituted to
deal with challenges from specific public bodies. Some of the tribunals
are UK or England and Wales; and some are Welsh tribunals. Outside
the court or tribunal system persons aggrieved by an administrative
decision may be able to seek redress by requesting that the decision
in question is reconsidered by the public authority which made the
original decision or considered again by an appeal panel constituted by
the public body. A person aggrieved by an administrative decision may
also complain to an ombudsman.

In the paragraphs which follow in this Part we outline in a little
more detail these different means of challenging decisions made
by public authorities.

1. The Administrative Court

6.18

6.19

Challenges to the decisions of public bodies which do not fall within the
jurisdiction of individual tribunals can be brought in the Administrative
Court, a specialist court of the High Court of England and Wales,
constituted to deal with challenges to the decisions of public bodies.
Every year this court determines thousands of disputes over a very
wide spectrum of legal topics including immigration and extradition,

the exercise of police powers, alleged unlawful detention, taxation,
education and housing. In 2014, a specialist Planning Court was set up
by the judiciary to deal with all challenges relating to planning and other
disputes relating to environmental issues. The Planning Court, part of
the Administrative Court, is overseen by the Planning Liaison Judge.

It deals with all judicial reviews and statutory challenges involving
planning matters. The Planning Court can sit in Cardiff and in any of the
other regional Administrative Courts. This is particularly important given
the often local nature of cases involving planning matters.

Until 1999, challenges to the decisions of public bodies of England and
Wales could be issued only at the Administrative Court in London (at
the Royal Courts of Justice) and those challenges were heard almost
exclusively in London.
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©.20

6.21

6.22

6.23

6.24

Following the enactment of the Government of Wales Act 1998, a
process was set in train through which challenges brought in the
Administrative Court to the decisions of Welsh public bodies could be
heard in Wales. Over the next decade cases concerning the decisions
of Welsh public bodies were often heard in Wales although that was not
invariably the case.

In 2009, the Administrative Court in Wales was established as part of

a wider reform by the judiciary designed to facilitate access to justice.
Since that time, it has been possible to issue all cases against Welsh
public bodies in the Administrative Court Office based at the Cardiff
Civil Justice Centre and for such cases to be managed and heard in
Wales. Between 1 May 2009 and 30 April 2016 the court received 1,029
applications®®. There has been something of a decline in the number of
applications issued in the Administrative Court Office in Cardiff. In 2017,
there were 123 issued. In 2018, the number fell to 114. In 2019, for the
year to 31 July, 68 applications were issued.

The Administrative Court Office in Cardiff does not only administer
claims originating in Wales. It also issues and administers cases arising
from the South West of England. It is estimated that around half of all
judicial review applications received by the Administrative Court Office
in Cardiff relate to claims originating outside Wales®®'.

A small number of cases litigated in the Administrative Court in Wales
are determined by a Divisional Court which is usually constituted as a
judge of the Court of Appeal of England and Wales sitting with a judge
of the High Court of England and Wales. However, most cases are
heard by a single judge who is either a High Court Judge or a deputy
High Court judge.

As we have explained at paragraph 2.73, there is on each circuit an
Administrative Court Liaison Judge, though sometimes the role will be
carried out by a Presiding Judge. The Administrative Court Liaison Judge
is responsible for managing all the important administrative law cases
arising in Wales and will try many of them. There is no fixed term for this
post and since 2009 there have been six judges in this role. Some of the
judges have had little prior knowledge of, or connection with, Wales.
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©.25

6.26

6.27

Claimants in administrative law cases which can be issued in Wales
may choose to issue their claims in Wales, but there is no obligation
upon them to do so. Under the current Civil Procedure Rules a claimant
may issue a claim in any part of England and Wales. The evidence

that we have received makes it clear that claims are often issued in
other Administrative Court centres in Birmingham, Leeds, Manchester
or London, even where they seek to challenge a decision of a Welsh
public body®®?. The total number of cases issued in the Administrative
Court in Wales does not therefore represent the total number of cases
issued against Welsh public bodies®®®. In 2017, there were 282 such
claims issued outside Wales even though they involved a challenge to
public authorities in Wales. Of those, 21 were transferred to Wales for
management and/or hearing. In 2018 the comparable figures were 252
and 79 respectively®®*. As shown in Figure 37, in 2017 and 2018 only
44% of challenges to public authorities in Wales were heard in Wales.

Figure 37
Challenges to Welsh public authorities

ISSUED IN ISSUED TRANSFER HEARD IN HEARD
WALES OUTSIDE TO WALES WALES OUTSIDE

WALES WALES
123 282 21 144 261

2017
2018 14 252 79 193 173
Total 237 534 100 337 434

Source: Administrative Court Office Cardiff’

Some categories of administrative law cases must still be heard at

the Royal Courts of Justice in London whether or not they involve a
public body outside London. For example, certain types of challenge to
inquests conducted by coroners can only be brought with the consent
of the Attorney General of the UK Government and, if consent is given,
the challenges must be issued and heard in London.

In 1999 there was a judicial expectation that cases against Welsh

public bodies should be heard in Wales®®*. In 2009, the judiciary put

in place procedures for cases which were issued in England to be
considered for transfer to Wales for management and hearing. We have
set out in paragraph 6.25 the number of transfers made. For the future,
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Information provided by the Administrative Court Office Cardiff to the Commission.
Lara 6.19 et seq.
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there should be a mandatory requirement that cases brought in the
Administrative Court against Welsh public bodies are issued and heard
in the Administrative Court in Wales®®¢. Provision would be required to
enable cases to be issued in North Wales. Indeed we would go further
and suggest that there are a number of positive reasons why these
cases should be heard in Wales. First and foremost, there is a clear
public interest in cases involving Welsh public authorities being heard in
Wales. Such cases are likely to be publicised more fully if heard locally
and therefore subject the body that has made the decision to greater
scrutiny and accountability. All those persons or bodies directly affected
by the decision under challenge are far more likely to engage with the
case if the case is heard locally. Second, the Administrative Court in
Wales was set up specifically to further the aim of promoting access

to justice. Maximum use of the Court is obviously desirable. Third, the
costs of proceeding locally are likely to be less than proceeding in
London. Fourth, there are also indirect benefits if such cases are heard
in Wales. These include developing specialism in the legal sector in
Wales with the consequential boost to the legal economy and a wider
contribution to the Welsh economy.

We recommend:

It should be compulsory under the Civil Procedure Rules for cases against
Welsh public bodies which challenge the lawfulness of their decisions to be
issued and heard in Wales.

2. The County Court

6.28 By far the greatest number of cases issued in the County Court concern
civil law and family law disputes®®’. In addition to the jurisdiction of
the County Court to determine private law disputes, statutes passed
by the UK Parliament and the Assembly provide for the County Court
to have jurisdiction to determine disputes arising in consequence of
administrative decisions of local authorities. This is most notable in
the field of housing law. The decision to confer jurisdiction upon the
County Court in such cases was pragmatic. The numbers of housing
cases in the Administrative Court were significant and, in consequence,
taking up judicial time and resources which were needed for other
more complex areas of work. Further, at that time it was not thought
appropriate to confer such a jurisdiction upon a tribunal.

666 Subject possibly to a judicial discretion in exceptional circumstances.
667 Chapter 5, Chapter 7.
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6.29 However justifiable it may have been to confer jurisdiction upon the

©.30

County Court in the past in respect of administrative decisions made
by local authorities, it is difficult to understand why this trend has
continued. Yet it has in Wales. The Housing (Wales) Act 2014 contains
provisions relating to the supply, quality and standard of housing in
Wales and places a duty upon local authorities to work with people at
risk of homelessness. Under the Act, a person aggrieved by a decision
of a local authority can lodge an appeal on specified grounds®©e,

The appeal is to the County Court against decisions made by a local
housing authority. It is probably too soon to assess the impact of these
provisions given that the Act has been in force since 2016. Evidence
suggests, however, that this route of seeking administrative justice is
rarely pursued®®®,

At paragraph 5.35, we pointed out that although housing law is fully
devolved to Wales, no steps have been taken to consolidate the
jurisdiction for housing disputes into one court or tribunal. At paragraph
5.56 we recommend that the courts and tribunals should be brought
under one unified system. The adoption of this recommendation

would enable the courts and tribunals to rationalise the jurisdiction

and ensure that all cases relating to housing and homelessness were
heard by judges who had knowledge and experience of housing and
homelessness in Wales.

3. The UK tribunals

©.31

A large number of administrative decisions are challenged every year
in tribunals which operate throughout the UK. Particular statutes of the
UK Parliament confer rights of appeal to particular tribunals. Following
Lord Justice Leggatt’s report in 2003, extensive reform of the UK
tribunals and their administration was undertaken, as we have set out at
paragraph 2.75.

668
669

The Housing (Wales) Act 2014 s88.
WS067 Bangor Public Law Research Group: 11 citing Anya Anya Ahmed et al (2017) Post-implementation evaluation of Part 2 of the
Housing Act (Wales) 2014: Interim Report: 104-106.
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6.32 The two most important UK tribunals which operate in Wales (in terms
of the numbers of cases dealt with) and which hear appeals from
administrative decisions made by or on behalf of UK Ministers are:

©.32

©.32.2

The First-tier Tribunal (Immigration and Asylum) Chamber,
which hears appeals from a variety of administrative decisions
made by and on behalf of the Secretary of State for the
Home Department relating to immigration issues and asylum
applications. Cases involving persons residing in Wales may
be, and usually are, heard in Wales. The cases heard in Wales
are determined by salaried or fee paid tribunal judges with
expertise in this discrete area. A salaried judge is appointed
as the lead judge for Wales. Most but not all appeals involve
a fee (£80-140 for each person appealing), although the judge
may order the Home Office to pay a “fee award’ to cover

this fee if the case if successful. Other than this, costs are not
normally payable by the unsuccessful party. Most non-asylum
immigration cases are not eligible for legal aid.

The First-tier Tribunal (Social Security and Child Support)
Chamber, which hears appeals relating to a wide variety

of issues related to the provision of social security. Cases
involving persons resident in Wales are usually heard and
determined in Wales. Such cases are determined by salaried
and fee paid judges with expertise in this area of the law.
When judges sit with other professionals, for example doctors,
those other professionals will have relevant expertise. This
tribunal, too, has a lead judge for Wales. No fees are charged
to apply to this tribunal. Travel expenses may be claimed for
those attending hearings.

6.33 Another very important UK tribunal is the Employment Tribunal as
described in paragraph 5.24. Although its principal role relates to
disputes between private persons (employees and employers), it
has a small jurisdiction which relates to administrative decisions of
public bodies®’.

670

The tribunal has jurisdiction to hear appeals against notices issued by health and safety legislation, notices issued in respect of underpayment of
the National Minimum Wage and refusals by the Secretary of State to award certain payments arising from the insolvency of employers.
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4. Welsh tribunals

6.34 There are five Welsh tribunals which hear challenges to decisions
made by Welsh public bodies. These are in addition to the Agricultural
Land Tribunal for Wales and the Residential Property Tribunal for Wales,
which we have described at paragraphs 5.29 to 5.33. All the Members
of the tribunals are fee-paid, save for the President of the Mental Health
Review Tribunal who is part time. All these tribunals have legal and lay
or specialist members.

6.35 The Mental Health Review Tribunal for Wales®” safeguards patients who
have had their liberty restricted under mental health legislation. The
Tribunal reviews the cases of patients who are detained in a hospital or
living in the community subject to a conditional discharge, community
treatment or guardianship order. It deals with well over 2,000 cases
each year, with many of the hearings taking place within the hospital in
which the patient is detained.

6.36 The Special Educational Needs Tribunal for Wales®’? deals with appeals
against local authority decisions about support for children and young
people with additional learning needs (the bulk of the caseload); it
also hears cases relating to disability discrimination in schools. Whilst
cases are commonly brought by parents or guardians of a child or
young person, children and young people are able to bring their own
cases. In the financial year 2018-2019 there were 139 cases issued
in this Tribunal. Once the Additional Learning Needs and Education
Tribunal (Wales) Act 2018 is brought into force, the Special Educational
Needs Tribunal will be replaced by the Education Tribunal. There will
be a 3-year transitional period in which both tribunals operate, as
children are moved onto the new additional learning needs framework
introduced by the Act. The transitional period is due to commence in
September 2020. The codes and regulations to be made under the Act
are in development.

671 Mental Health Act 1983 as amended by the Mental Health Act 2007.
672 Established in 2003 by Section 333 (1ZA) of the Education Act 1996 but pred, r pre dated devolution.
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©.37

©.38

6.39

©.40

The Registered Inspectors of Schools Appeal Tribunal and the
Registered Inspectors of Nursery Education Appeal Tribunal®”® exists to
take appeals in relation to registered inspectors of schools and nursery
education, but has had no cases which have resulted in hearings. The
current President of the Special Educational Needs Tribunal for Wales
was appointed as President of these tribunals in 2007.

The Adjudication Panel for Wales®’* determines alleged breaches by
elected and co-opted members of Welsh county, county borough and
community councils and fire and national park authorities against their
respective authority’s statutory code of conduct. Some cases of alleged
breach are referred to the Panel by the Public Services Ombudsman

for Wales. Other cases of alleged breaches may be determined by an
authority’s standards committee and the elected member concerned
has a right of appeal to the Adjudication Panel for Wales. Normally,
there are no more than a handful of cases referred to this tribunal in any
one year.

The Welsh Language Tribunal was established in 2015%®. It is the only
tribunal to be established under Assembly legislation. It deals with
appeals against decisions by the Welsh Language Commissioner

in relation to the Welsh Language Standards®’®. There are various
challenges, appeals and applications for review that can be made,
including by a person who has been investigated for an alleged failure
to comply with a Standard and in respect of any enforcement action
resulting, as set out in paragraph 11.9. It has a small caseload.

Although currently the Residential Property Tribunal for Wales is
concerned mainly with private law disputes, it also has jurisdiction to
determine challenges made on behalf of local authorities under the
Housing (Wales) Act 2014. This Act introduced statutory requirements
for the registration of landlords and agents. Rent Smart Wales, which

is hosted by Cardiff Council but which ensures compliance with the
legislation on behalf of all Welsh local authorities, processes and
determines landlord registrations. A person aggrieved by a decision
has a right to appeal to the Residential Property Tribunal in relation to a
decision of Rent Smart Wales as the licensing authority.

673
674
675
676

A single tribunal constituted in accordance with Schedule 3 to the Education Act 2005.
Established under Part I1I of the Local Government Act 2000.

Welsh Language (Wales) Measure 2011 s120.

WS116 Welsh Language Tribunal: 3.
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6.41

©.42

All proceedings before Welsh tribunals are held in public except
for those before the Mental Health Review Tribunal and the Special
Educational Needs Tribunal.

The caseload varies significantly across the Welsh tribunals. None of
the Welsh tribunals charge fees except in the circumstances described
in paragraph 5.32 (for some applications to the Residential Property
Tribunal). Legal aid is available for any patient involved in a Mental
Health Review Tribunal hearing. In the Special Educational Needs
Tribunal, appellants may seek government-funded advice through a
telephone service introduced under LASPO®”. This is the only Welsh
tribunal where appellants and witnesses may claim some expenses.
Costs are not generally payable by the unsuccessful party.

Figure 38
Caseload in the Welsh tribunals 2016-17 to 2018-19%78

TRIBUNAL 2016-17 2017-18 2018-19

Agricultural Land

Tribunal for Wales 7 v 29

Adjudication Panel

for Wales 3 3 2

Mental Health
Review Tribunal 2,034 2,028 2,046
for Wales

Residential
Property Tribunal 130 101 176
for Wales

Special Educational
Needs Tribunal 132 131 139
for Wales

Tribunal under
section 27 of the
Education Act
2005

0] 0 0

Welsh Language
Tribunal®’? 9 4 3

Source: President of Welsh Tribunals First Annual Report (2019)

677
678
679

WS071 SNAP Cymru: 5.

President of Welsh Tribunals (2019) First Annual Report.

Tribunal to deal with the registration of school inspectors in Wales. No tribunal has been constituted and members from the Special Educational
Needs Tribunal for Wales are eligible to deal with any cases that arise.
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5. Local authority appeals

©.43

©.44

©.45

©.46

Sitting outside the jurisdiction of any Welsh tribunal, there is an entirely
separate system that deals with appeals against school admissions and
exclusions. The Education Act 2002 provides the legal framework for
England and Wales; there is subordinate legislation that develops the
process in each nation.

In Wales, head teachers, governing bodies, local authorities and
independent appeal panels have regard to guidance issued by the
Welsh Ministers®®. Welsh regulations®®' and statutory codes®®” make
provision for the constitution and operation of panels to hear school
admission and exclusion appeals. Panels are chaired by a lay person
and guidance states that panel members must be impartial.

The 2016 report of the Committee for Administrative Justice and
Tribunals, Wales®® noted that “our preference would be to bring both
schools appeals systems into a national Education Tribunal”, using the
expertise of the Special Educational Needs Tribunal for Wales to ensure
a “professional and independent cadre of panel chairs” and also the
availability of annual reports on appeals. The Welsh Government’s
response to this report®®* noted “the Welsh Government had concluded
that the [Special Educational Needs Tribunal] is not the appropriate
vehicle for admissions and exclusions appeals” but did not state why or
provide an alternative solution to the issue raised.

In England, the Timpson Review of School Exclusion, commissioned

by the Secretary of State for Education, and published in May 20195,
did not make any specific recommendations relating to appeals. Under
the existing system in operation in England, parents and carers can ask
for a permanent or fixed term exclusion to be reviewed by the school
governors or academy trustees. In the case of permanent exclusion,
review by an independent review panel can also be requested. In the
case of a child with additional learning needs, a relevant expert can

be requested and where a case is believed to arise from disability
discrimination there is a right of appeal to the First-tier Tribunal.

680
681

682
683
684
685

Welsh Government (2015) Exclusion from schools and pupil referral units.
Education (Admission Appeals Arrangements) (Wales) Regulations 2005, Education (Pupil Exclusions and Appeals
(Wales) Regulations 2003, and the Education (Pupil ! ]

Welsh Government (2013) School Admissions Appeals Code.

Welsh Government (2016) Administrative Justice: A Cornerstone of Justice in Wales.

Welsh Government Response (2016).

Timpson Review of School Exclusion (2019).
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