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Foreword from the Chair of the Commission

I was appointed in late July 2018 by the then First Minister, Carwyn Jones AM to chair an
independent Fair Work Commission. The task of this Welsh Government ministerial body
was to make evidence-based recommendations by March 2019 to promote and encourage fair
work in Wales.

During the late summer of 2018 other Commissioners were appointed. They are independent
open-minded people, not representative of particular interests, but combining considerable
relevant knowledge and diverse experience: Sharanne Basham-Pyke, Professor Edmund
Heery, and Sarah Veale CBE.

The fact that we completed our work in six months owes much to the preparedness of the
Commissioners to devote much more time and energy to their part-time role than I originally
led them to believe would be required. I am very grateful to them for this. It reflects also the
valuable work of our Independent Expert Advisor, Professor Alan Felstead who provided
detailed briefings for the Commission and played a key role in analysing the responses to our
five-week Call for Evidence, made in October 2018. We were assisted by a small secretariat,
headed by Marion Stapleton. On behalf of the Commission, I would like express our thanks
to her, Audrey Johns and Huw Griffiths for their support.

Our deliberations on defining fair work and identifying levers for promoting it in Wales drew
on work begun within a social partnership Fair Work Board as well as our own expertise. We
were informed further by the large number of responses to our Call for Evidence, together
with the many reports and publications identified in those responses and otherwise, and by
the wide- ranging consultation and engagement meetings the Commission held throughout
the process. We have sought to develop achievable recommendations which provide a
practical way forward to deliver Fair Work Wales.

The Welsh Government has recognised that fair work can help achieve a stronger,
modernised, more inclusive economy. Fair work accords with long-established cultural
traditions in Wales of social solidarity and community cohesion. It can assist in addressing
inequality, reducing poverty and promoting well-being. Fair work contributes to national
growth and prosperity.

I am pleased to present this Report to the First Minister, Mark Drakeford AM, and hope that
our work will provide Welsh Government with a crucial staging post in achieving its fair
work ambition.

/C < df\\J 7)1?.,?('“ g

Professor Linda Dickens

Chair
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Terms of Reference

On the basis of evidence and analysis the Commission is to make recommendations to
promote and encourage fair work in Wales.

The Commission will develop indicators and measures of fair work and identify data sources
to help monitor progress. It will consider whether measures to promote fair work currently
available to the Welsh Government could be taken further and identify what new or
additional steps might be taken, including new legislation, and make recommendations.

The Commission is to report by March 2019.



Recommendations

Part 1 - Fair Work Wales

1. We recommend fair work be seen to be a responsibility of all Welsh Government
Ministers and officials.

Part 2 - Defining Fair Work

2. We recommend the following definition and characteristics of fair work should be
adopted and used across the Welsh Government and in its promotion of fair work.
The definition and characteristics should be considered as a piece.

Definition: Fair work is where workers are fairly rewarded, heard and represented, secure and
able to progress in a healthy, inclusive environment where rights are respected.

Characteristics within the definition: Fair reward; employee voice and collective
representation; security and flexibility; opportunity for access, growth and progression; safe,
healthy and inclusive working environment, legal rights respected and given substantive
effect.

The promotion of equality and inclusion is integral to all six characteristics.

Detailed indicators of the fair work characteristics are provided. These will need to be
nuanced to take account of different contexts.

3. We recommend Welsh Government engages with its social partners and wider
stakeholders to identify what is appropriate and achievable in different contexts in
relation to the indicators of fair work characteristics and to provide sustainability to
the definition over time. This may be done within the proposed Fair Work Forums.

Part 3 - Legislating for Fair Work
3.1.  Acting within competence

4. We recommend Welsh Government explores and takes all opportunities within its
legislative competence to take forward fair work.

Our recommendations relating to particular areas where the Welsh Assembly has
competence are:

Equality Act

5. (a) Welsh Government should accept the Equality and Human Rights Commission
(EHRC) recommendation to improve the specific duties under the Equality Act
(Statutory Duties) (Wales) Regulations 2011.



(b) Welsh Ministers should make connections between the Equality Objectives which
they set themselves under Government of Wales Act 2006 s 77 and fair work as set
out in this Report.

Well-being of Future Generations (Wales) Act 2015

6.

(a) the well-being objectives of public bodies set under the Well-being of Future
Generations (Wales) Act 2015 should incorporate fair work as defined by this
Commission.

(b) the Fair Work Commission’s definition and characteristics of fair work should
inform the way in which the well-being goals are developed and operated in practice
and the work of the Future Generations Commissioner.

(c) discussions should take place with the Future Generations Commissioner with a
view to implementing Recommendations 6 (a) and (b).

Agriculture Sector (Wales) Act 2014

7.

(a) in its current consideration of modernising the Agriculture Wages Orders the
Agricultural Advisory Panel should take full account of this Commission’s definition
and characteristics of fair work, including the integrated equality requirement, and
serious consideration should be given to ending the lower rate for those below age 25.

(b) The Agricultural Advisory Panel should be asked to investigate and report on the
feasibility of paying the Welsh Living Wage (equating to the Real Living Wage) in
Welsh agriculture, phased in over a three year period.

Regulation and Inspection of Social Care (Wales) Act 2016

8.

Following the imminent review of the Regulations, Welsh Government should assess
whether the approach of linking the delivery of quality public services to the well-
being of workers, in order to make an intervention, is one which might be used in
other regulated sectors.

Government of Wales Act 2006

9.

10.

Welsh Government should explore further opportunities to promote fair work using
its power under section 60 of the Government of Wales Act (and other legislative
powers to issue advice and guidance) to further social and economic well-being in
Wales.

(a) we recommend steps be taken to put social partnership on a firmer statutory basis
in order to embed social partnership more securely and provide assurance of
continuity. In the process of doing this the nature, role and Welsh Government
expectations of social partnership could be clarified; existing arrangements for social
partnership and social dialogue reviewed and where necessary enhanced or extended.



(b) our observations and recommendations should inform the development of the
proposed Social Partnership Act.

3.2. Influencing in the non-devolved sphere

11. Where it lacks legislative competence the Welsh Government should use its influence
to pro-actively press the UK Government for legislation conducive to furthering Fair
Work Wales. To this end Welsh Government should allocate clear and appropriate
responsibility for such engagement and develop a view of the employment and
industrial relations legislation which it would wish to see.

12. We recommend the Welsh Government seek to ensure there is no weakening of
existing employment rights following withdrawal from the European Union; that new
Trade Agreements protect and not ‘trade away’ employment standards and that UK
employment legislation keeps pace with progressive future developments in EU
legislation supportive of fair work.

3.3. Effective enforcement of current legal rights

13. We recommend Welsh Government take the opportunity provided by the UK
Government’s forthcoming consultation on proposals for a single labour market
enforcement agency to:

1. Press for well resourced, more comprehensive, pro-active state inspection and
enforcement with deterrent penalties;

ii.  Encourage the UK Government to consider the desirability and feasibility of a
specific focus on enforcement arrangements in Wales within the overall UK
agency enforcement structure; and

iii.  Encourage the UK Government to develop a wider notion of an ‘unfair practice
contact point’ as part of its consultation.

14. We recommend Welsh Government develop and implement a strategy to improve the
effectiveness of existing rights enforcement in Wales. In keeping with
recommendations 15-17, components of such a strategy should include:

i.  Improving knowledge of rights;
ii.  Increasing workers’ ability to pursue their rights;
iii.  Measures to increase the detection of non-compliance and its consequences.

(i) improving knowledge of rights

15. (a) We recommend Welsh Government bring together statutory provisions (whether
in employment law, company law, equality law or other) which confer rights or
impose obligations relevant to fair work as defined by the Commission. This should
be accompanied by a short easy-read guide.



(b) We recommend a targeted ‘know your rights’ campaign making full use of social
media as well as other channels to increase awareness and knowledge of rights and
how to seek redress.

(c) We recommend awareness of rights among prospective workers is increased
through, for example Careers Wales, Skills Gateway, and through work-based
learning providers in relation to apprentices.

(ii) increasing workers’ ability to pursue their rights

16. We recommend Welsh Government assist workers to enforce their rights by
facilitating the availability of, and access to, advice and support, for example through
funding support for advisory and support services.

(iii) measures to increase the detection of non-compliance and its consequences.

17. (a) We recommend Welsh Government (through the Office for Fair Work) seek out
opportunities to support and enhance the enforcement role of UK enforcement
agencies in Wales. This would include encouraging the involvement of trade unions,
civil society bodies and employers.

(b) We recommend that, if a UK-wide whistleblowing point of contact is not created,
Welsh Government undertake a feasibility study on how it might be provided within
Wales.

(c) We recommend Welsh Government co-ordinates information about organisations
in Wales which have and have not complied with their statutory obligations, making
this information easily accessible by the public.

Part 4 - Promoting Fair Work through Economic Incentives

18. We recommend that:

i.  Public money should be provided only to organisations fulfilling, or working
towards fulfilling our definition and characteristics of fair work (organisations
meeting the Fair Work Wales standard);

ii.  Inward investors should be fair work organisations;

iii.  Infrastructure projects and large capital investment projects should be Fair Work
Wales projects;

iv.  The focus and priorities of public sector contracting should shift towards social
value, including fair work.

Economic Contract

19. We recommend that, in keeping with its stated intention, Welsh Government adopts
the Fair Work Commission’s definition of fair work in relation to the Economic
Contract/Calls for Action/Economy Futures Fund.



20. We recommend coverage of the Economic Contract should be extended to finance
provided from the Development Bank of Wales and Business Wales (with the
objective of assisting employers to meet fair work requirements rather than seeking to
exclude them from funding).

Code of Practice: Ethical Employment in Supply Chains.

21. We recommend that the Fair Work Commission’s definition and characteristics of fair
work be adopted and given prominence within the Code of Practice: Ethical
Employment in Supply Chains.

22. With regard to the Code of Practice: Ethical Employment in Supply Chains, we
further recommend:

1.

1.
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Signing up to the Code should be made a requirement of Welsh public bodies
and those organisations in receipt of public funding;

More directed action should be taken to encourage a greater number of
businesses not in receipt of public funding to sign up against set targets;

Those signing up to the Code should be required to demonstrate how and what
consideration has been given to paying the Welsh Living Wage, with an action
plan to achieve this;

iv.  Welsh Government should ensure sufficient resourcing to provide effective
implementation and monitoring of the Code;

v.  Signatories to the Code be required to be open to audit and monitoring
(including provision of data) with an independent element. This is particularly
important with long term supply contracts.

Procurement

23. We recommend that fair work as defined by the Commission is a guiding principle of
the wider review into the use of public funding which is being developed.

Other

24. We recommend Welsh Government, through monitoring experimentation elsewhere

and/or through pilot schemes in Wales, ascertains what works in terms of other ways
in which public funding can promote fair work (for example through rates or tax

incentives).

Part 5 — Promoting Fair Work through Trade Unions and Collective
Bargaining

25. We recommend Welsh Government take all measures possible within its sphere of

competence to support and promote trade unions and collective bargaining.

26. We recommend that Welsh Government state a public policy commitment to
promoting trade unions and collective bargaining.



27. We recommend that Welsh Government continues its investment in Wales Union
Learning Fund.

Part 6 - Promoting Fair Work through Other Measures
Spreading awareness and ownership of fair work

28. We recommend that Welsh Government develop and resource a communications and
marketing strategy to create widespread awareness of the fair work agenda and
generate enthusiasm for it.

29. We recommend that Welsh Government work with key stakeholders, allies and
advocates of fair work to publicise and ‘sell’ the concept of Fair Work Wales,
fostering active interest and engagement of the people of Wales in the fair work
endeavour.

Showing how fair work matters

30. We recommend that evidence of macro and micro level benefits of fair work, and of
the negative organisational and societal impacts of unfair work, is marshalled and
publicised. Where evidence is absent for Wales it should be commissioned. This
might include research at different levels of aggregation to demonstrate what works,
and the gains which might be secured in particular contexts.

Leading, influencing and inspiring

31. We recommend that Welsh Government and public sector bodies ensure they are
actively and visibly Fair Work Wales organisations.

32. We recommend that Welsh Government takes every opportunity to use its influence
to further promote and advertise fair work. We recommend this include:

(a) using its convening power to bring together fair work allies to create a lasting
movement towards fair work. Allies here could include trade unions and other civil
society organisations, responsible businesses and independent experts.

(b) enlisting the support and influence of willing employers to increase the visibility
and desirability of fair work within the different business communities. This might
include identifying Fair Work Wales Champions or Ambassadors.

Assisting and supporting willing employers

33. We recommend that Welsh Government, in consultation with its social partners, take
the steps we indicate to assist and support willing employers to embody the
characteristics of fair work in their organisations.



34. We recommend Welsh Government invite Acas, EHRC and other relevant bodies to

work together to map their advice onto the characteristics and indicators of fair work
elaborated in Part 2 of this Report. The aim would be consolidation and simplification
of appropriate advice and signposting clear pathways to assistance, including online
resources.

Part 7 - Taking Fair Work Forward: Building Capacity, Institutions and
Mechanisms

There needs to be capacity for carrying the fair work agenda forward as the Fair Work

Commission ends. To ensure meaningful progress and delivery existing institutions and

mechanisms should be enhanced and additional mechanisms created. There are inevitably

budget and resource implications of a number of these recommendations. Without them,

however, there is a risk that fair work as a necessary component of Wales as a fair work

nation will be simply an expressed aspiration, an initiative without follow through or impact.

35.

36.

37.

38.

39.

40.

We recommend the creation of an adequately funded and appropriately staffed Office
for Fair Work. This dedicated resource within Welsh Government is a necessary
linchpin for fair work.

We recommend Welsh Government, working within social partnership, explores the
feasibility of Fair Work Wales Forums, with a view to initiating, fostering and
supporting these.

We recommend a start be made by setting up a Fair Work Wales Forum in Social
Care.

We recommend a public-facing Fair Work Wales standard be developed based on the
indicators of fair work characteristics set out in this Report. This should be promoted
actively by Welsh Government and reinforced through a form of accreditation.
Tailored Fair Work Wales standards, reflecting context, should be developed through
a process of multi-stakeholder social dialogue.

We recommend a (virtual) Fair Work Wales Observatory is set up to make available
additional capacity and expertise in carrying fair work forward.

We recommend Welsh Government establish a Fair Work Wales Fund, open to bids
from civil society organisations and trade unions.



Part 8 - Measuring and Reporting Progress on Fair Work
Reporting on implementation of the Commission’s recommendations

41. We recommend a report setting out progress on implementation of the Fair Work
Commission’s recommendations should be presented no later than six months from
the publication of this Report and at regular intervals thereafter.

Reporting Progress on fair work

42. We recommend that Ministers be required to report internally on a regular basis on
how fair work is being advanced within their area. This reporting should inform an
annual Fair Work Wales Report published by Welsh Government.

Data availability and collection

43. We recommend that the Technical Annex to this Report, prepared by the
Commission’s Independent Expert Advisor, forms a starting point for discussions on a
data infrastructure plan and data collection. Such discussions should involve the
Office for Fair Work, the Chief Statistician and other key Welsh Government data
stakeholders such as those in the National Survey for Wales data collection team and
those responsible for tracking progress against the well-being indicators/milestones.
Such discussions can embrace detailed consideration of recommendations 44-47
below.

44. In relation to general surveys we recommend:

(a) Welsh Government continue to boost the Welsh sample size of surveys which
produce data of relevance to tracking fair work whenever the opportunity arises.

(b) The opportunity for engagement and consultation on future UK data collection
exercises in this area should be pursued, so that the Welsh definition and
characteristics of fair work feature more strongly and disaggregation of the resulting
data is possible.

(c) Relatedly we recommend Welsh Government encourage the Office for National
Statistics to recognise the fair work data requirements of the devolved
administrations.

45. We recommend a dedicated Welsh survey of employers be designed to track the
characteristics of fair work as defined in this Report. This Fair Work Wales Survey
should be administered on a regular periodic basis. In the first instance a survey to
provide a baseline is required.



46. We recommend the following in respect of the national indicators and national
milestones:
i.  The two-thirds of the median UK wage indicator is replaced with one focused on
the proportion of workers in Wales paid at or above the Welsh Living Wage;

ii.  The job satisfaction indicator is removed;

iii.  Trade union recognition for collective bargaining is included as a national
indicator;

iv.  The Welsh Living Wage and collective bargaining indicators are adopted as
national milestones. We support the proposal to make gender pay gap
monitoring a national milestone and welcome the feasibility work on extending
the milestone to disability and ethnicity pay differences.

47. We recommend that fair work data are collected regularly in the National Survey for
Wales, reflecting the Commission’s definition of fair work. In conjunction with
recommendation 45, this will provide new and periodic survey data covering both
worker and employer perspectives.

48. We recommend that key administrative data are collected systematically by the Office
for Fair Work to help monitor progress and to inform annual reporting on Fair Work
Wales.

Timing

The Fair Work Commission has been concerned to develop recommendations which are
realistic and achievable. Some can and should be implemented at once and work can be
started on others. Within six months of the publication of this Report therefore, Welsh
Government should be able to report progress (recommendation 41).

Welsh Government will wish to set its own timescales for the implementation of the
recommendations it accepts. However we suggest that six recommendations are accorded
priority for immediate implementation. These are: 1, 2, 10b, 26, 35, 42

These six recommendations provide the opportunity for Welsh Government to convey its
commitment and set the necessary direction and foundation for driving fair work forward. For
reasons outlined in the Report, establishing the Office for Fair Work (R35) is key to the
successful implementation of many other recommendations.

There are other recommendations which can be started within the first six months but may be
ongoing. These are: 3, 4, 5, 6¢, 10a, 11, 12, 19, 21, 28, 31, 34, 36, 43

Recommendation 13 is time specific - relating to current or imminent UK consultations - and
so needs to be acted upon within the consultation timetable.
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Part 1

Fair Work Wales — A Piece in a Bigger Jigsaw

In his speech to the Welsh Labour Party Conference in March 2017 the then First Minister
Carwyn Jones said ‘I want to make Wales a fair work nation’. This is a nation ‘where
everyone can access better jobs closer to home, developing skills and careers; where we can
all expect decent, life enhancing work, without exploitation or poverty; where we all build
prosperity and all share in that prosperity’. This was echoed in Prosperity for All: Economic
Action Plan published by the Welsh Government in September 2017.

This ambition was broadened in Mark Drakeford’s First Minister campaign manifesto when
he said ‘I want us to use every day we have, and every lever we have, to make Wales a more
equal, fair and just society’.

Fair work — the central focus of the Fair Work Commission - is a core element in this broader
ambition. But it is one piece in a bigger jigsaw. The broad concept of the fair work nation
encompasses social and welfare policy, economic and industrial strategy, transport, housing
and education etc. Locating fair work within the broader social vision embodied in the First
Minister’s aim to ‘make Wales a more equal, fair and just society’ is vitally important.

Many of the areas where action needs to be taken in pursuit of the goal of the fair work nation
range beyond the employment sphere. But they nonetheless interact with and affect
employment. If, for instance, economic strategy does not recognise social goals it can
perpetuate inequality and unfairness. Where industrial strategy focusses on volume of jobs
and targets without attention to their quality, it can lead to unsustainable, unproductive,
precarious work.

Government policies and institutional arrangements in a number of areas influence the way in
which communities or individuals are able to participate in the labour market and help shape
the nature of work and employment. Workers’ options and opportunities for fair work, and
their expectations of work, can be limited or opened up by government policies in areas such
as transport infrastructure, education, skills development, and the nature and operation of the
tax and welfare system. The construction of labour markets and the imbalance of economic
power act to shape and constrain workers’ employment choices.

The focus of the Fair Work Commission is on paid work yet engagement with the labour
market is affected by the undervaluing and unequal distribution of unpaid care and domestic
work. For example the availability or otherwise of good quality, affordable childcare and
policies around maternity, paternity and parental rights, are important in shaping parents’
(particularly women’s) labour market participation.

Government welfare policy can help construct a labour force which facilitates poor

employment practices. The ‘workfare’ approach and benefit sanctions operating in an area of
job scarcity effectively can mean workers face compulsion to accept such employment rather
than exercise choice'. Unlike the post war Beveridge welfare regime, the current approach to

14



welfare no longer serves the wider goals of labour market regulation and preservation of
labour standards. Universal Credit and the earnings threshold at which state support is
withdrawn, for example, contribute to the proliferation of low hours, low pay and subsidised
short hours jobs?.

Employers’ ability to adopt potentially exploitative (‘low road’) business models, or deploy
employment practices which serve to entrench or perpetuate inequalities, can be facilitated or
hampered by government action beyond the immediate employment sphere. Much of this
relevant government action is in areas which are not devolved. The Welsh Government needs
to seek to influence the UK Government’s actions in these areas.

Where it has competence it needs to target the levers it has effectively. We consider that
there needs to be a dedicated resource within Welsh Government to achieve this. In Part 7 of
this Report we propose an Office for Fair Work be created. The Office for Fair Work will
work to ensure a coherent, co-ordinated, cross-cutting, collaborative approach within Welsh
government in order that all policy development, implementation and delivery has a fair work
perspective and that there is monitoring and follow-through to ascertain impact in terms of
fair work outcomes.

A coordinated, cross-cutting approach avoids inefficient duplication of effort or inadvertent
undermining and minimises the risk of overlooking opportunities to further the fair work
agenda. It maximises the potential benefits of government action. Individual programmes
can be limited in what they can achieve by their size, scale and objectives. Activity across
Welsh Government has to be successfully aligned. Welsh Ministers and policy officials need
to appreciate how they are part of a programme to deliver fair work. Lack of joined-up
government is a major barrier to delivery.

The First Minister has stated his commitment to fair work. Welsh Government will need to
display a high-level of commitment to the fair work agenda and be clear about the priority
attached to its delivery. We have been concerned to develop recommendations which are
realistic and achievable. Implementing them and ensuring impact requires active, visible and
accountable ownership and political commitment. Promoting fair work requires action
beyond the scope of any single Ministerial portfolio.

We recommend fair work be seen to be a responsibility of all Welsh Government
Ministers and officials [R1].

1.1. An opportunity for Wales to lead, and the need to do so

Important and often innovative initiatives have been launched in Wales. These include the
Economic Action Plan — Economic Contract; the Code of Practice: Ethical Employment in
Supply Chains; the Well-being of Future Generations (Wales) Act 2015; the Valleys
Taskforce; Better Job Closer to Home and the Taking Wales Forward Childcare Offer?.

The recommendations in this Report provide an opportunity for Welsh Government to
demonstrate further leadership in the promotion of fair work, for which there is a clear need.
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The Welsh Government should take purposeful action within its devolved sphere and press
the UK Government to take further, bolder and better action in non-devolved policy areas.

There are a number of relevant policy developments across the UK and increasing attention
to issues of fair work. For example, a number of Metropolitan Mayors (e.g. Greater
Manchester, Merseyside, London) and some local authorities and cities in England (e.g.
Birmingham, Nottingham, Liverpool) are developing employment charters or standards®.
Scotland has a Fair Work Convention and the Scottish Government is adopting ‘Fair Work
First’” as a new default position in relation to public funding®. Importantly, the UK
Government’s Industrial Strategy now seeks to promote the quality of work and not just its
quantity. It recently produced its Good Work Plan, which set out how it will implement
various recommendations of Good Work: The Taylor Review of Modern Working Practices
and of the Director of Labour Market Enforcement’s UK Labour Market Enforcement
Strategy 2018/19.° There also have been modest cognate developments at UK level around a
refreshed Corporate Governance Code and in relation to social value in procurement.’

Underpinning a number of these developments is growing concern about the quality of jobs
in the UK including the growth of low paid, low skill, insecure jobs, and the consequences of
this in terms of low productivity, indebtedness, inequality and in-work poverty. Considerable
disparities exist between different groups in the labour market.

Wales exemplifies problems of the wider UK labour market but is also worse on some
indicators. There is a clear need for Welsh Government to act. As detailed in the Appendix
to this Report, productivity rates in Wales are low; workers in Wales are lower paid than in
the UK as a whole and the prevalence of low pay is higher. Jobs are often of poor quality. In-
work poverty in Wales is higher than elsewhere in the UK and projected to increase.

The wider context is challenging with continuing austerity, cuts in public sector funding and
the uncertain but acknowledged adverse economic growth consequences of departing the
European Union. The consequences of these wider events tend to fall disproportionately on
those at the bottom of society, those already disadvantaged. They risk further increasing
inequality and poverty, including in-work poverty. This unfavourable context, therefore,
should not be taken as a reason for inaction. Rather it underlines the imperative for Welsh
Government to carry forward the fair work agenda as a key element in Wales becoming a
more equal, just and fair society.

The Welsh Government has recognised that fair work can help achieve a stronger,
modernised, more inclusive economy. Fair work accords with long-established cultural
traditions in Wales of social solidarity and community cohesion. Fair work can assist in
addressing inequality, reducing poverty and promoting well-being. It contributes to national
growth and prosperity. The recommendations in this Report provide a foundation for bolder
future action.

Fair Work Wales would be an achievement to be proud of, signalling Wales as a great place
to live and to work, and a great place in which to invest.
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Part 2
Defining Fair Work

2.1. Our approach

The Fair Work Commission reviewed a wide range of approaches to defining and measuring
‘good work’, ‘decent work’, ‘fair work’, ‘job quality’ etc. found in academic, practitioner and
policy literature. We considered the indicators identified by the Fair Work Board which
preceded this Commission; definitions currently in use within the Welsh Government and the
definitions and indicators of fair work proposed to us in evidence submissions. Our
observations relating to data and measures for tracking fair work progress are discussed more
fully in Part 8 and the Technical Annex to this Report.

In arriving at our recommended definition of fair work we sought to reflect the long
established International Labour Organisation (ILO) principle that labour is not just a
commodity, recognising that employment goes beyond a simple market transaction and is an
important component of individual and social well-being. Further, our definition concerns
itself with processual aspects around voice and with questions of choice, respect and social
Jjustice.

We attached particular importance to the purpose for which a definition is required, namely
the desire of the Welsh Government to use all available levers to promote and encourage fair
work. We have been concerned also to define fair work in a way which has meaning for
employers and workers and thus can have traction on the ground. We sought to provide
criteria against which employers can be assessed (for example in procurement decisions) and
assess themselves. These concerns encouraged a practical, pragmatic approach.

We have not developed a more abstract notion of ‘fairness’ nor adopted ‘dimensions of job
quality’ as in some definitional approaches. Our definition is concerned with objective rather
than subjective measures, an approach recommended for example by OECD?. Subjective
measures, such as job satisfaction scores are problematic for the current purpose. Job
satisfaction scores may be increased by lowering expectations rather than improving
conditions and studies show that less advantaged groups may display higher or similar
satisfaction levels to those of others enjoying objectively better terms and conditions®.

We agree with those who submitted that fair work is multi-faceted and should not be reduced
to a single dimension, for example ‘fair pay’, an approach also recommended by OECD.

It should be noted that in what follows the terms ‘workers’ and ‘employees’ are used in a
general everyday way. The terminology is not intended to reflect statutory definitions and
distinctions.
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2.2. Definition and characteristics of fair work

We recommend the following definition and characteristics of fair work should be
adopted and used across the Welsh Government and in its promotion of fair work. The
definition and characteristics should be considered as a piece [R2].

Definition

Fair work is where workers are fairly rewarded, heard and represented, secure and able to
progress in a healthy, inclusive environment where rights are respected.

We identify six characteristics within this definition. Tackling inequality and promoting
equality and inclusion for all protected groups is integral to all six characteristics '°.

Fair reward

Employee voice and collective representation
Security and flexibility

Opportunity for access, growth and progression
Safe, healthy and inclusive working environment
Legal rights respected and given substantive effect

AR AN S

It is important that the tackling of inequality and active promotion of equality and inclusion is
seen as integral to the fair work agenda. On balance we felt that having it as a separate
characteristic risked it not being regarded in this way and treated in practice as an ‘add-on’ or
as tangential. In not having the promotion of equality as a separate fair work characteristic
we have sought to emphasise the need for inclusion, equality and human rights issues to be
integrated and mainstreamed through all six characteristics.

2.3. Indicators of the fair work characteristics

In this section we elaborate detailed aspects within the six characteristics to indicate what
good practice looks like in relation to fair work employment. As we emphasise later, this sets
out what might be aimed for currently. What indicates good practice in relation to fair work
will evolve and greater ambition will become possible.

2.3.1. Fair reward

e Rates of pay and other terms and conditions are appropriate, commensurate with skill
etc. Work is evaluated fairly, including revaluing of work generally performed by
women.

e Relevant collective agreements are adhered to. Negotiated rates or industry, sector or
occupational standards are followed where applicable.

e The Welsh Living Wage (equating to the Real Living Wage) provides the minimum
wage floor for all working hours''. The employer has achieved or is working towards
accreditation as a Living Wage Employer.
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e Enhanced contractual rates above statutory minima are paid where possible (e.g. sick
pay, maternity pay, paternity pay, holiday pay).

e There is transparency in pay calculation (including bonus, holiday pay, sick pay etc)
and in the method of pay determination.

¢ Employer demonstrates non-discriminatory pay systems and that pay and reward are
equitable as between different groups (e.g. through transparent gender and ethnicity
pay audits) and that there is an action plan to deliver this.

e There is transparency in pay distribution including reporting ratio of senior pay to the
median of their workers’ pay'2, and an action plan to address pay gaps.

e Access to a good occupational pension.

e Benefit schemes which take account of the needs of lower paid workers.

2.3.2. Employee voice and collective representation

Having arrangements in place for employee voice and collective representation is of itself a
substantive characteristic of fair work and also provides a process which helps ensure
fairness in the other areas. Thus recognition of a trade union for collective bargaining is both
a route to, and a key indicator of, fair work.

e Arrangements are in place for employees to be involved in how their work is carried
out and have the opportunity to express their views and be heard on matters directly
affecting them.

e Employees know how to raise concerns about their employment and to have these
listened to and addressed.

e Employees are made aware of their legal rights relating to union membership, union
activity and recognition of a union for collective bargaining on their behalf. Provision
is made for trade unions to access workers to enable them to make informed decisions
as to these rights.

e Employees are informed of how to contact a trade union and notified of their right to
be accompanied by union official (or fellow worker) in grievance and disciplinary
hearings whether or not a union is recognised at the workplace.

e A trade union is recognised for collective bargaining or exceptionally, if not possible,
other arrangements are in place for effective representation of employees’ collective
views and participation.

e Arrangements are in place to ensure under-represented groups, including those with
protected characteristics, are heard.

e Employees are made aware of their right to request an information and consultation
body (where the undertaking employs 50 or more) and how to trigger this.

e Managers meet regularly with union representatives (or other employee
representatives) to engage in meaningful consultation on issues affecting workers.

e Worker interests are represented on the main company board.

19



2.3.3. Security and flexibility
(a) Income, hours and working time security

e Adequate notice is provided of work schedules, variation in hours or working time
(with compensation for lack of this).

e No misrepresentation of employment status (e.g. false self-employment); no
inappropriate use of umbrella companies or exploitative ‘zero hours’ contracts.

¢ Guaranteed minimum hours per week as default position, with the option for the
individual to accept or not.

e Workers are provided with information and options in terms of contractual status;
employer accepts obligation to offer a specified regular hours contract or a
minimum/maximum hours contract to those on non-guaranteed hours after three
months.

e Availability of working hours and patterns to facilitate inclusion (e.g. of disabled
workers), and to accommodate the reality of workers’ lives.

e Worker-centred flexibility is not ‘traded’ against reward or progression.

(b) Job/work security

e Adoption of best practice policy and procedures for discipline/dismissal, redundancy
and redeployment and their effective implementation - since the existence of policies
and procedures does not of itself guarantee fair practice.

e Employees are informed of company plans and developments which may affect them;
employer consults regularly and in good time on such matters with trade union and
other representatives.

e Provision of reskilling and training for change (whether technological, organisational
or societal, including greater use of Welsh language); access to externally recognised
accredited (transferable) skills courses.

2.3.4. Opportunity for access, growth and progression

¢ Opportunities are open to all to access work; for fulfilment and growth; to develop
and progress; to acquire and use skills.

e Inclusive development opportunities exist which are sensitive to diverse needs

e No disadvantage is experienced in terms of opportunities for progression/career paths
arising from particular contractual status or personal characteristics. Occupational
segregation is addressed.

e Workers have access to training for current job, for progression and for organisational
change; there is re-skilling of older and lower qualified workers.

e High quality apprenticeships are offered.
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2.3.5. Safe, healthy and inclusive working environment

Health and safety policy and measures are in place and regularly reviewed; risk
assessments are undertaken.

Worker health and safety representatives are present and regularly consulted.

Work and job design and working environment are conducive to safety, physical and
mental well-being and inclusion (for example adjustment to accommodate disabled
workers).

Working time and patterns are conducive to well-being (e.g. no excessive hours,
adequate rest breaks, minimisation of high intensity work).

All individuals are valued and treated with dignity and respect.

Welsh language use is respected, encouraged and facilitated.

There is a supportive approach to managing physical and mental ill-health.
Responsibility is taken for preventing discrimination, bullying, harassment and other
forms of ill-treatment.

Appropriate policies and procedures (e.g. grievance; dignity at work,
‘whistleblowing’ etc.) are implemented by suitably trained and supported managers.

2.3.6. Legal rights are respected and given substantive effect

Not operating in compliance with legal obligations is an indicator of unfair work. At its
extreme (e.g. modern slavery; wage theft) it also constitutes a criminal offence. Compliance

with legislative labour standards/statutory employment rights (both individual and collective)
and employer statutory duties is a baseline required of all employers.

Giving substantive effect to rights means an employer does not seek to circumvent
legal rights (e.g. avoiding statutory rights and benefits accorded to ‘employees’ or
‘workers’ through use of false ‘self-employment’; dismissing workers and then re-
employing after a gap to prevent access to those statutory protections requiring a
period of qualifying service).

The employer attaches importance to legal rights and their application within the
workplace, not relying on external enforcement; taking pro-active steps to make rights
meaningful in practice.

Examples/indicators of pro-active steps to give substantive effect to legal rights and duties

include:

Developing and implementing action plans to promote equality and diversity (going
beyond ‘not discriminating’). Transparency in information provision e.g. workforce
data suitably disaggregated by gender, ethnicity, disability etc. with attention to how
these identities can interact. Involving workers through their representatives in
planning, auditing and monitoring implementation and outcomes.

Facilitating and offering flexible arrangements in all jobs rather than waiting for an
individual to exercise the statutory right to request flexibility.
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e Developing from publishing a ‘modern slavery statement’ (required of large
employers by Modern Slavery Act (MSA) s54) to setting down and taking actions to
ensure compliance in supply chains and accepting joint responsibility for tackling
infringement.

e Providing all workers on day one (and annually) with an easy-to-comprehend
statement of their contractual status, terms and conditions of appointment and
employment rights; information on how to seek advice and redress if necessary,
including how to contact a trade union.

e Ensuring the quality and capacity of line management in the consistent application of
appropriate good practice policies and procedures to give effect to the intent of
employment rights.

2.4. Taking account of context

Fair work requires all six characteristics, with the integrated equality dimension. There
should be no trade-off between characteristics. Their coupling is important in delivering fair
outcomes. For example the interaction between the hourly level of pay and the number and
security of hours, or the relationship between episodic employment (as with temporary or
‘zero hours’ contracts) and lack of employer-provided training and progression opportunities.

Becoming and being a fair work employer should be viewed as a continuous journey; a
process rather than a fixed event. Thus, in respect of some characteristics, demonstrable
planned active endeavour towards stated outcomes will suffice. For example, for some
employers the Welsh Living Wage as the minimum wage floor will be an objective actively
being worked towards, rather than currently achievable. In such cases this aspect of the fair
reward characteristic would be payment of the statutory National Living Wage as a current
minimum wage floor with a published plan for moving to the Welsh Living Wage.

Whilst it is important that there should be no exceptions, differences in context have to be
understood and taken into account. The problems of fair work vary as does the capacity to
address them. Some of the indicators within the characteristics which we have outlined have
less purchase in relation to contingent employment, such as freelancers, contractors and
casual workers.

The detailed requirements indicated within the framework of fair work characteristics need to
be nuanced by particular industry, sector, firm and occupational characteristics. It is not a
case that one size fits all. What is achievable will vary, for example in relation to a pay floor
above the statutory minimum, or there may be limited opportunities to provide for skill
development and progression given the size of workplace or nature of the product/service.

How firms demonstrate the characteristics indicated also can be expected to differ, for
example by size. What is required for employers to display conformity to the characteristics
needs to be proportional.
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The nature of work is ever evolving and the external context shifting. The detailed indicators
within the characteristics of fair work set out above should be expected to evolve also. For
example the digital economy and the so-called fourth industrial revolution (being addressed
in a Welsh Government review ') present challenges but also opportunities for fair work.

2.4.1. A role for social partners and multi-stakeholder dialogue

We recommend Welsh Government engages with its social partners and wider
stakeholders to identify what is appropriate and achievable in different contexts in
relation to the indicators of fair work characteristics and to provide sustainability to the
definition over time. This may be done within the proposed Fair Work Forums [R3].

The indicators within the characteristics of fair work, for example fair reward, may need to be
pursued on a staged basis and this should be done through consultation.

There is a role here for the existing mechanisms of social partnership, for example the
Workforce Partnership Council in relation to the public sector, and the Social Partnership
Strategy Group for the private sector. However we consider that additional institutional
arrangements would be beneficial. In Part 7 of this Report we propose that the Welsh
Government, working within social partnership, explores the feasibility of Fair Work Wales
Forums, with a view to initiating, fostering and supporting these. Fair Work Wales Forums
should comprise employers and unions with an independent expert element, and involve
other stakeholders as appropriate.

A Fair Work Wales Forum would identify what is an appropriate and proportionate
expectation in relation to the detailed indicators of the recommended characteristics within its
particular context. This could be regional or industry/sector based, or, for example, concerned
with small firms/micro business or in relation to contingent employment.

It is difficult to reform the labour market one employer at a time. A Forum would identify
particular fair work problems within, say, a particular sector or industry and help tailor
specific interventions. It will help ensure ‘future proofing’ and sustainability of definition by
understanding developments in the nature of work and changing workplace in that sector and
their implications for the detailed characteristics of fair work.

The nature and functions of Fair Work Wales Forums are discussed further in Part 7 of the
Report, along with other institutional mechanisms we are recommending.

2.5. Fair work, the self-employed and flexibility

Self-employment tends to be neglected in discussion around fair work except in the context
of bogus or false self-employment, currently often linked to the so-called gig or platform
economy. We received limited response to our explicit Call for Evidence question on ‘what
does fair work mean in the context of genuine self-employment and how might it be
supported and encouraged?’
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As detailed in the Appendix, self-employment has been growing. Around 38% of job growth
in Wales between 2007 and 2016 came from self-employment. There is considerable
variation within this broad category. For the UK as a whole all the increase in self-
employment between 1975 and 2016 was in terms of individuals without employees'*.

For those performing specialist tasks (for example as consultants or IT specialists) where pay
rates are high self-employment can be a positive and rewarding choice. The Skills and
Employment Survey indicates that self-employment can offer advantages over working as an
employee in terms of task discretion, variety, skills match and pace of work. However, self-
employment conditions are often poor, with longer hours being worked and the self-
employed being less well paid on average than employees. Disadvantage experienced by
certain groups within the employed labour force is found also within the self-employed
category. For example HMRC data indicate lower relative average earnings for women as
compared to men in self-employment. Disabled workers are over represented in self-
employment and found in forms of work with lower than average pay. The Appendix
provides detail on these issues.

Further consideration should be given to the question of fair work in self-employment. This
could be undertaken within a Fair Work Wales Forum.

Legitimate self-employment needs to be distinguished from ‘bogus’ or ’false’ self-
employment which is in effect disguised subordinate labour. This is where those whose
conditions of employment are similar to employees are classified as self-employed
independent contractors to avoid employer responsibilities, employment rights, social
protections or tax liabilities. Although they may agree to these arrangements, for those with
weak labour market power choice is not a reality. A number of court cases recently have
highlighted and sought to curb abuses in this area. They have surfaced problems with the
current legal framework, including ‘protective gaps’ previously identified by academic
commentators'>.

The use of self-employed labour is a way of shifting costs and risks. It is an element in
achieving numerical flexibility valued by employers. Certain advantages of flexibility for
employers need to be safe-guarded without undermining fair work. Advantages of
numerical/temporal flexibility for employers accrue through closer matching of demand for
labour and labour supply. It need not and should not also involve inferior pay and other
conditions.

Supply-side explanations (worker choice) for flexible working are often forwarded although
evidence suggests demand side factors (what employers offer) predominate'®. As indicated
earlier, the notion of choice can be problematic since it is constrained by wider factors.
Flexibility can be assumed to reflect employee choice but such assumptions may be
stereotypical or based on organisational myths, for example about women’s preferences or
ambition'’. The particular form of flexibility on offer may not be what is actually required.

24



For example, not all flexible working is ‘family-friendly’ or serves to increase labour market
opportunities for groups such as disabled workers. Flexibility for employers may mean
rigidity for workers (e.g. being ‘on call’ for extended periods). Those working part-time may
not be able to engage full-time with the labour market (and thus are exercising ‘voluntary
choice’) but they may not be working the number or pattern of hours they would wish. Non-
standard, insecure forms of work are often taken by young people. They do not necessarily
provide a ‘bridge’ or stepping stone to more secure, better employment 8.

Flexibility is often one sided, benefiting employers at the expense of workers!®. The

‘security and flexibility’ characteristic in our definition of fair work seeks some rebalancing
of this.
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Part 3

Legislating for Fair Work

3.1. Acting within competence

There are limits on what the Welsh Government can do legislatively within the current
devolution settlement. Section 108(A) of Government of Wales Act 2006 inserted by the
Wales Act 2017 sets out the legislative competency test for Assembly legislation. The
reserved powers model of devolution came into effect on 1% April 2018. It provides that
everything is devolved unless it appears as a reservation. Section 7A of GoWA sets out
matters reserved for the UK Government. Para 141 of the schedule ‘reserves employment
rights and duties and industrial relations, except for the setting of wages for agricultural
workers insofar as this is dealt with by the Agriculture Sector (Wales) Act 2014°.

Although the boundaries for action within the reserved powers model have yet to be tested,
the paragraph 141 reservation is of relevance as it clearly limits the scope for
recommendations on new legislation.?’ The Trade Union (Wales) Act 2017 which dis-
applies some of the provisions of the Trade Union Act 2016 in respect of devolved public
services in Wales was enacted under previous devolution arrangements.

That the UK has reserved the area of employment rights and industrial relations for itself to
ensure consistency should allay some employer concern about legislation expressed to the
Commission. In particular the concern was that if workers in Wales were given legal rights
which would not apply elsewhere in Britain it might deter business location in Wales and/or
pose difficulties for those employers who operate UK-wide.

We have stressed the desirability of adopting a holistic approach to the objective of fair work
within Wales as an equal, fair and just society. This is reinforced by the fact that legislative
measures in areas which do not relate to employment rights and duties or industrial relations,
in the terms of the reserved powers model, nonetheless can have positive consequential or
incidental effects on the promotion of fair work.

We recommend Welsh Government explores and takes all opportunities within its
legislative competence to take forward fair work [R4].

Our definition of fair work incorporates areas where the National Assembly for Wales has
legislative competence, including equality. We consider some of these below.

3.1.1. Equality Act

Since its inception the Welsh Government has set out a distinctive equality agenda. Under the
Equality Act 2010 (Statutory Duties) (Wales) Regulations 2011 the Welsh Government has
the power to prescribe specific equality duties for public bodies in Wales. The Welsh
Government was the first to bring in specific equality duties in order for public bodies to
better perform and demonstrate their compliance with the Public Sector Equality Duty
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(PSED). They go beyond what is required by the equivalent duties on GB-wide and English
public bodies.

Public sector equality duties are an important feature of equality legislation. The aim is to
alter behaviour prospectively, achieving a culture of compliance through self-regulation,
rather than relying on enforcing rules following a breach. Although only applicable in the
public sector there is evidence that PSEDs can have a wider positive effect as the processes
set up to fulfil the duty spill over into, and provide templates and benchmarks for, the private
sector?!.

The Welsh Specific Equality Duties place responsibilities on the devolved public sector
(listed bodies). They cover organisational objectives, strategic equality plans, engagement,
assessing impact, equality information, employment information, pay differences, staff
training and procurement. Public authorities are required to analyse and publish gender
employment information by job, grade, working pattern, contract type and pay in order to
facilitate understanding of the causes of gender pay gaps within their employment
structures®.

The Equality and Human Rights Commission (EHRC) is responsible for the regulation of the
PSED and the Welsh Specific Duties. In its 2018 report Is Wales Fairer? and in evidence to
this Commission, the EHRC recommends improving the specific duties under Equality Act
2010 (statutory duties) (Wales) Regulations 2011. This concerns action by public bodies to
address pay gaps and employment differences and report on progress and publish pay gap
data. This recommendation is in line with this Commission’s detailed characteristics of fair
work (set out in Part 2). Work to improve the PSED provides an opportunity to address areas
where the development of self-regulation has been slow or incomplete and to ensure robust
and transparent reporting.

We recommend Welsh Government accept the EHRC recommendation to improve the
specific duties under the Equality Act (Statutory Duties) (Wales) Regulations 2011
[R5a].

There is a uniquely Welsh equality duty. Under Section 77 of the Government of Wales Act
2006, the Welsh Ministers must exercise their powers with due regard for equality of
opportunity for all people — not just in respect of the various protected characteristics covered
by the Equality Act 2010. There is a reporting duty under the Act.

Equality considerations are integrated throughout the six fair work characteristics in our
definition and it is important that Welsh Government activity in this area integrates with its
activity in respect of fair work.

Welsh Ministers should make connections between the Equality Objectives which they

set themselves under Government of Wales Act 2006 s 77 and fair work as set out in this
Report [RSb].
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We note that a review of gender and equality policies is in progress, with the report on phase
2 expected in summer 2019?°. Alignment will be necessary between the outcomes of that
review and our recommendations.

3.1.2. Well-being of Future Generations (Wales) Act 2015

This is an important and innovative piece of legislation. It pre-dates the former First
Minister’s declared aspiration for Wales to be a fair work nation, the setting up of the Fair
Work Board and then the Fair Work Commission. It is clear however that fair work is an
essential element in sustainable development. This is defined by section 2 of the Act as ‘the
process of improving the economic, social, environmental and cultural well-being of
Wales...”. In Part 1 of this Report we stressed the need for fair work to be encompassed
within a broader set of economic and social objectives. This would be assisted by explicit
integration of fair work within the Well-being of Future Generations Act.

The Act sets out seven well-being goals: a prosperous Wales, a resilient Wales, a healthier
Wales, a more equal Wales, a Wales of cohesive communities; a Wales of vibrant culture and
thriving Welsh language; and a globally responsible Wales. There is a duty on public bodies
to carry out sustainable development, which includes setting and publishing well-being
objectives to show how they will achieve the vision for Wales set out in the seven goals.
Annual reports of progress are required.

We recommend that well-being objectives of public bodies set under the Well-being of
Future Generations (Wales) Act 2015 incorporate fair work as defined by this
Commission [Ré6a].

We recommend the Fair Work Commission’s definition and characteristics of fair work
should inform the way in which the well-being goals are developed and operated in
practice and the work of the Future Generations Commissioner [R6b].

We have formulated the recommendations so that a change to the statutory definition of the
goals as set out in Table 1 of the Well-being of Future Generations Act is not required.
Currently the statutory description of the goal ‘a prosperous Wales’ is ’an innovative,
productive and low carbon society which recognises the limits of the global environment and
therefore uses resources efficiently and proportionately (including action on climate change);
and which develops a skilled and well-educated population in an economy which generates
wealth and provides employment opportunities, allowing people to take advantage of the
wealth generated through securing decent work’. ‘Decent work’ is a term used by the ILO
although its definition is not provided within the Act itself. This facilitates alignment with
this Commission’s definition of fair work. Other aspects of our fair work definition can be
found under other goal descriptions in the Act, for example ‘healthier Wales’ and ‘a more
equal Wales’.

In the longer run the words ‘fair work’ might be incorporated within the statutory definitions.
Meanwhile we feel that in practice any confusion which potentially might be caused by use
of different terminology can be avoided, not least since the term ‘fair work’ is already being
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used in practical guidance issued by the Commissioner. It is found, for example, in the
‘journey trackers’ which were out to consultation at the time of writing?*.

Currently the tracker relating to ‘a prosperous Wales’ has a section headed ‘Fair Work’.
Similar sections could be developed in relation to the other well-being goals, such sections
drawing on the Fair Work Commission’s definition and characteristics of fair work. This
would be in keeping with the need for an integrated approach to the well-being objectives,
one of the ‘5 ways of working’ promoted by the Well-being of Future Generations Act as part
of the sustainable development principle.

It is important that the goals and processes for achieving fair work and the demands of the
Well-being of Future Generations Act well-being goals are aligned. Duplication and mixed
messaging needs to be avoided. It would be counter-productive if the pursuit of Fair Work
Wales were to be seen simply as layering more and potentially conflicting processes, goals
and demands on the public bodies covered by the Act.

We are recommending that fair work be integrated into the operation of the Well-being of
Future Generations Act and thus into the work of the Future Generations Commissioner.
However we are not proposing that carrying forward the fair work agenda should rest solely
or mainly on the Future Generations Commissioner, whose remit already appears wide.
There may however be some resourcing implications.

Structured interaction and co-operation will be required between the Office of the Future
Generations Commissioner and the Office for Fair Work.

We recommend discussions take place with the Future Generations Commissioner with
a view to implementing Recommendations 6a and 6b [Réc].

Incorporating the Commission’s definition of fair work into the well-being goals will have
implications for the measures currently used to track progress and reporting on these goals.
We discuss this in Part 8 of the Report and the Technical Annex.

3.1.3. Agriculture Sector (Wales) Act 2014

In the agriculture sector particular arrangements apply under the Agricultural Advisory Panel
for Wales (establishment) Order 2016 made under the Agriculture Sector (Wales) Act 2014.
Annual Agricultural Wages Orders provide legally enforceable minimum rates of pay and
allowances for the sector and specify various terms, for example relating to sick pay, holidays
and time off. There is a statutory sub-committee on skills development and training?’.
Features of the Panel, which brings together unions, employers and independents, and its
operation have relevance for other sectors.

Scotland also has an Agricultural Wages Board but Wages Councils elsewhere and in other
industries (including hairdressing, retail and hospitality) were abolished by the UK
Government. Current devolved arrangements make it very unlikely that establishing similar
bodies on a statutory basis in Wales would be possible.
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We note from its latest Annual Report that the Panel is considering how to modernise and
clarify the Agriculture Wages Orders, including the continuing appropriateness of the current
grading system. We understand that the Scottish Agricultural Wages Board sets a single
minimum hourly rate for all workers.

We recommend that in its current consideration of modernising the Agriculture Wages
Orders the Panel should take full account of this Commission’s definition and
characteristics of fair work, including the integrated equality requirement, and that
serious consideration should be given to ending the lower rate for those below age 25
[R7a].

Agriculture is an important sector in Wales (see Appendix). It is a sector beset by problems,
particularly in the light of the UK’s withdrawal from the EU, including labour and skill
shortages. The Agricultural Advisory Panel has identified the need for a well-trained and
motivated workforce. Adopting the fair work agenda can assist in achieving this.

To date the Panel has recommended rates of pay which at the bottom of the scale do not
exceed the National Minimum Wage/National Living Wage.

The Commission recommends that the Agricultural Advisory Panel be asked to
investigate and report on the feasibility of paying the Welsh Living Wage (equating to
the Real Living Wage) in Welsh agriculture, phased in over a three year period [R7b].

3.1.4. Regulation and Inspection of Social Care (Wales) Act 2016

Regulated Services (Service Providers and Responsible Individuals) (Wales)
Regulations 2017.

These Regulations have been issued to improve service standards and delivery. They concern
contract choice for domiciliary care workers (non-guaranteed hours or specified hours), and
ensuring transparent adequate travel time for carers between appointments to avoid ‘call
clipping’ (travel needs cutting short care time).

This approach recognises the important principle that good quality service provision and
delivery is undermined by poor employment conditions and arrangements experienced by the
workforce responsible for providing that service.

A review of the impact of this legislation was indicated for later in 2019.

We recommend that, following the imminent review of the Regulations, Welsh
Government should assess whether the approach of linking delivery of quality public
services to the well-being of workers, in order to make an intervention, is one which
might be used in other regulated sectors [R8].

We consider the social care sector also in Part 7 of this Report.
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3.1.5. Government of Wales Act 2006

Under section 60 of the Government of Wales Act 2006 Welsh Ministers may do anything
which they consider appropriate to achieve any one or more of the following objectives: the
promotion or improvement of the economic well-being of Wales; the promotion of the social
well-being of Wales and, thirdly, the promotion or improvement of the environmental well-
being of Wales.

The provision was used, for example, in relation to issuing guidance to public bodies on the
approach they should take when proposing to enter into, or extend, contracts for the provision
of service in order to avoid a ‘two tier’ workforce where new employees have less favourable
terms and conditions to transferred employees®. Public bodies are required to take the
guidance into account.

We recommend that the Welsh Government explore further opportunities to promote
fair work using its power under section 60 of the Government of Wales Act (and other
legislative powers to issue advice and guidance) to further social and economic well-
being in Wales [R9].

Social partnership

The Government of Wales Act 2006, section 75 requires the Welsh Ministers to make a
scheme setting out how they propose in the exercise of their functions to take account of the
interests of business.

‘Business’ here is widely defined ‘to include all individuals and corporate bodies that carry
out a business with the aim of generating a profit including those operating in the social
enterprise sector and those associations that represent such individuals and corporate bodies;
and those organisations that represent individuals that participate in the creation of that profit,
including trade unions’.

This Business Scheme sets out the ‘broad principles and shared values that will govern the
relationship between the Welsh Ministers and the social partners in Wales’. Social partners
are defined as ‘business and employer associations, trade unions and the members they
represent’. In practice, however, we found the term is sometimes used more loosely to cover
other stakeholders. The Business Scheme comes under regular review. The latest review was
laid before the Assembly in April 2018. A number of recommendations in that Review have
yet to be taken forward.

Although the statute requires a Scheme, the concept and institutions of social partnership
which have been developed and operate in Wales are not underpinned by statute.

The Commission views tripartite social partnership and wider social dialogue as important in
driving forward the fair work agenda. We recommend that steps be taken to put social
partnership on a firmer statutory basis in order to embed social partnership more
securely and provide assurance of continuity. In the process of doing this the nature,
role and Welsh Government expectations of social partnership should be clarified;

31



existing arrangements for social partnership and social dialogue should be reviewed and
where necessary enhanced or extended [R10a].

The Principles and guidance on the appropriate use of non-guaranteed hours arrangements
in devolved public services in Wales is one example of social partnership agreement. The
principles and guidance published by the Welsh Government in September 2016 were
developed by the Public Services Commission in social partnership working with the
Workforce Partnership Council. Evidence to the Commission suggested implementation has
been uneven.

It 1s important that agreements reached through social partnership are implemented. This may
require greater clarity about the authority of social partnership bodies and clearer
responsibility and accountability placed on those tasked with implementation.

Further, measures could be taken to ensure there is structured input from representatives of
workers on bodies whose functions relate to work and the economy but where such input
currently appears to be lacking. Examples include Public Services Boards and Regional Skills
Partnerships. The role of such representation would be to provide a perspective to inform
deliberations.

The First Minister has announced his intention to introduce a Social Partnership Act?’. We
have not been provided with any detail of what this might contain. We recommend that our
observations and recommendations inform the development of the proposed Social
Partnership Act [R10b].

3.1.6. Other

The National Assembly for Wales now has legislative competence for the licensing regime
for taxis and private hire vehicles. Licensing regulation in this and other areas may provide a
route for addressing certain unfair work practices.

Welsh Ministers now have a range of economic development powers under different pieces
of UK and Welsh legislation. Given the contribution which fair work can make to business
and competitiveness, the promotion of fair work should be a consideration in the use of those
powers.

3.2. Influencing in the non-devolved sphere

Where it lacks legislative competence the Welsh Government should use its influence to
pro-actively press the UK Government for legislation conducive to furthering Fair
Work Wales. To this end Welsh Government should allocate clear and appropriate
responsibility for such engagement and develop a view of the employment and
industrial relations legislation which it would wish to see [R11].

Exercising influence on the UK Government should be done pro-actively as well as in
response to invitations to contribute to specific consultations on legislative or other proposals.
This work could be supported by expert advice from the proposed Fair Work Observatory
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working with the Office for Fair Work which would have responsibility for engagement.
These proposed institutions are discussed in Part 7 of this Report.

In keeping with our terms of reference we are not seeking to set out a UK legislative agenda
which could underpin and promote fair work. However, in developing its position in relation
to UK legislation, Welsh Government can take account of the characteristics of fair work
defined in this Report; relevant recommendations from recent Welsh Government inquiries;
applicable international standards, for example those of the ILO, and relevant academic and
policy research.

The Commission’s definition and characteristics of fair work set out in Part 2 of this Report,
and our elaboration of indicators in relation to fair work, contain measures which could be
reflected, underpinned and generalised through UK legislation. These could inform the
approach of the Welsh Government in what it might request from the UK Government.
Among other measures which it might request are: minimum guaranteed hours as the default
position; no misrepresentation of employment status; an employee’s right to be offered
contractual choice; employer provision of desired flexibility (not simply an individual ‘right
to request’); transparent and robust workforce reporting requirements; access rights for trade
unions; support for the extension of collective bargaining; worker interests represented on
company boards?®; lead company joint liability for rights infringement by an organisation in
its supply chain.

There are existing proposals for UK legislative change from within Wales which could be
forwarded. For example the recommendations in Work it Out: Parenting and Employment in
Wales relating to improvements around maternity rights, shared parental leave and gender
pay gap reporting?’.

International standards, for example those set by the ILO and the United Nations, provide
reference points for what might be asked of a UK Government. The ILO Conventions and
UN goals can inform policy development within Wales (as used in guidance for the Code of
Practice: Ethical Employment in Supply Chains) and provide a benchmark against which
current and proposed UK legislation may be judged and found wanting.

Comparative research is also useful. For example, detailed cross-country comparative
research indicates how the organisation of work and legal regulation in France and Norway
but lacking in the UK serves to avoid problems of insecurity in working hours and
employment experienced in the same occupations in Wales>°. Other countries face similar
challenges to those in the UK, for example the growth of ‘platform work’, and debates and
responses from other jurisdictions can be instructive’!.

In Part 1 of this Report we noted that Fair Work Wales is but one piece of a much bigger
jigsaw to achieve the declared aim of a more equal, fair and just society. Given this, we
would draw attention to the 2018 report of the IPPR Commission on Economic Justice —
Prosperity and Justice. A plan for the new economy’’. There are some gaps in its proposals,
for example there is little on welfare reform or the need to rethink the organisation and

33



distribution of work>®. However it sets out a useful 10 point plan for achieving prosperity and
justice and includes employment law measures within a comprehensive and integrated
programme of reform across the UK economy.

There is an opportunity currently for Welsh Government to input into UK legislative
development. The UK Government is considering recommendations for legislation from the
Director of Labour Market Enforcement. The latter include imposing joint responsibility (not
joint liability) in supply chains and the power to embargo goods supplied by a non-compliant
sub-contractor. The UK Government has indicated that it will accept the first of these. There
are also some proposed measures relating to rights enforcement which we consider below.

The UK Government’s Good Work Plan published on 17 December 2018 outlines proposals
for legislation in response to Good Work: The Taylor Review of Modern Working Practices
and the UK Labour Market Enforcement Strategy 2018/19. A number of useful measures are
proposed with worthwhile aims. It claims that this ‘cements the UK’s status as a world leader
in workers’ rights’. If indeed this is its aspiration there is clear scope for Welsh Government
to exercise some leverage.

Some observers see the measures proposed by the Taylor Review to address acknowledged
problems for workers in the so called ‘gig economy’, which are mostly acted upon in the
Good Work Plan, as falling short of what is required and there has been learned criticism of
the approach taken®*. Useful alternative and additional proposals for UK legislation relating
to this and other employment issues have been made by a number of bodies and expert
commentators. These, together with the sources indicated above, could inform the Welsh
Government’s engagement with UK Government™.

A range of employment rights given effect in UK legislation derive from EU legislation.
These include rights relating to equality and protection against discrimination; parental rights;
paid annual leave; health and safety, including statutory limits on working time; information
and consultation of employees; acquired employee rights on transfer of undertakings.
Between 1979 and 1997 EU employment law constrained the UK domestic de-regulation
agenda and required the government to take legislative steps it would rather have avoided,
particularly in areas relating to equal pay and sex discrimination®®. The European Court of
Justice has played an important direct and indirect role in shaping UK case law. As well as
exerting influence on the UK Government for improved legislation where appropriate,
therefore, it is important to safeguard against deterioration in current provisions.

We recommend the Welsh Government seek to ensure there is no weakening of existing
employment rights following withdrawal from the European Union; that new Trade
Agreements protect and not ‘trade away’ employment standards and that UK
employment legislation keeps pace with progressive future developments in EU
legislation supportive of fair work [R12].
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3.3. Effective enforcement of current legal rights

We noted in Part 2 that not operating in compliance with legal obligations is an indicator of
unfair work. At its extreme (e.g. modern slavery; wage theft) it also constitutes a criminal,
rather than civil, offence. Compliance with labour standards, individual and collective
statutory employment rights and employer statutory duties is a baseline required of all
employers.

Ensuring employer compliance with existing rights and duties offers basic protection to
workers, adjusting the imbalance in economic power. It also creates a level playing field for
employing organisations, preventing undercutting and unfair competition by unscrupulous
employers and a ‘race to the bottom’.

Some evidence submissions, including from employer bodies, argued that existing legislation
needed to be more effective in practice and to be properly enforced to ensure this level
playing field. Part of supporting willing employers to be Fair Work Wales organisations is
ensuring they do not face unfair competition from employers who wilfully do not comply.

Statutory rights and protections are of limited use when they are not enforced, when access to
justice is constrained and where remedies are effectively denied. Although enforcement is
not devolved, there are steps which Welsh Government might take to influence the UK
Government in relation to effective enforcement and there are also measures within Welsh
Government competence.

3.3.1. Influencing UK Government on enforcement

The UK Government has announced a forthcoming consultation on ‘proposals for a single
labour market enforcement agency’>’.

Details of the consultation are awaited. At present it appears that the focus is on further
integration of the existing limited state enforcement overseen currently by the Director of
Labour Market Enforcement>® and the provision of ‘a single point of contact for individuals
and employers’ to ‘better ensure that vulnerable workers are more aware of their rights and
have easier access to them and that businesses are supported to comply’3°.

This proposal would fall far short of wider state enforcement of rights by a general labour
standards inspectorate/agency of the kind found in other western European countries. A
general labour inspectorate has been advocated by various commentators over the years
because of the range of advantages such an approach offers*’. Such an enforcement agency —
with adequate resources and powers - would provide better fit with the Fair Work Wales
agenda. Effective agency enforcement offers better protection for workers and more
potential for structural, organisational change than the individualised, complaint-based
enforcement model of the Employment Tribunal system. It also more effectively addresses
‘level playing field’ concerns, assisting proactive improvement through monitoring and
inspection and not simply providing individual redress for successful complainants.
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We recommend Welsh Government take the opportunity provided by the UK
Government’s forthcoming consultation on proposals for a single labour market
enforcement agency to [R13]:

i.  Press for well resourced, more comprehensive, pro-active state inspection and
enforcement with deterrent penalties;

ii. Encourage the UK Government to consider the desirability and feasibility of a
specific focus on enforcement arrangements in Wales within the overall UK
agency enforcement structure; and

ili. Encourage the UK Government to develop a wider notion of an ‘unfair practice
contact point’ as part of its consultation.

A single reference point in relation to existing enforcement bodies would be advantageous.
The current provision reflects rather than overcomes the fragmentation and piecemeal nature
of UK rights enforcement and may require some prior understanding of how a particular issue
is classified and the responsibilities of different bodies in order to get to the appropriate point
of contact.

What our evidence suggests is needed also, however, is a single point of contact for those
wishing to highlight (‘whistleblow”) unfair practice but who themselves are not seeking to
make an individual claim or complaint, nor seeking advice about rights.

Onward reference for enforcement action might not be merited, or may be difficult to take in
relation to a single complaint or allegation, but having a point of contact of this kind would
allow disparate information to be collated and any patterns detected which, for example,
could help identify particular areas where intervention may be called for.

An unfair practice/whistleblowing point of contact would allow reporting by trade unions and
also by employers who may be aware of, or suspect, unfair practice by competitors or others
but currently do not feel there is a way they can report it.

Potentially this kind of contact point would also be an avenue for use by those undertaking
inspection or licensing activity outside the employment rights field (for example, food
standards inspectors, local government licensing of certain business premises, environmental
inspections, care quality inspectors) who may come across potential employment issues while
acting within their own area of work.

In the longer term consideration might be given to the feasibility of such inspectors being
trained and adequately resourced to encompass unfair work issues within their inspection
remit.

3.3.2. Action within competence to help ensure effective enforcement
The rights enforcement approach in the UK is largely self-help. Individuals have to bring

legal cases, rather than rights being enforced pro-actively by state agencies. The Employment
Tribunals constitute the predominant mechanism for employment rights enforcement. The
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effectiveness of this approach requires certain preconditions. It rests on workers’ awareness
and understanding of rights; knowledge of how to pursue and enforce them, the capacity to
claim and willingness to do so. These preconditions are often lacking*!.

In addition to pressing for greater state agency enforcement as indicated above, there are
some things Welsh Government could do to assist in making the current rights enforcement
approach more effective.

We recommend Welsh Government develop and implement a strategy to improve the
effectiveness of existing rights enforcement in Wales. In keeping with recommendations
15-17, components of such a strategy should include [R14]:

i.  Improving knowledge of rights;
ii. Increasing workers’ ability to pursue their rights;
ili. Measures to increase the detection of non-compliance and its consequences.

(i) Improving knowledge and understanding of rights

Employment law is highly technical and complex. Employment rights and employer duties
relevant to fair work are found in various employment law statutes, in company law, equality
law, health and safety legislation and elsewhere.

Welsh Government could assist willing employers to be compliant by providing easily
accessible, no-cost or low cost, straightforward information and advice. Doing this in respect
of employment rights will help address the concern, particularly from smaller businesses,
about the ease of complying and the cost of doing so.

We recommend Welsh Government bring together statutory provisions (whether in
employment law, company law, equality law or other) which confer rights or impose
obligations relevant to fair work. This should be accompanied by a short easy-read
guide [R15a].

We recommend a targeted ‘know your rights’ campaign making full use of social media
as well as other channels to increase awareness and knowledge of rights and how to seek
redress [R15b].

Knowledge of employment rights is generally low. Those working in unionised environments
are more likely to be informed of their rights and to feel able to raise issues with their
employer. Awareness and knowledge of rights is, however, unevenly distributed and often
lacking among those workers who need it most*.

We recommend awareness of rights among prospective workers is increased through,
for example, Careers Wales, Skills Gateway, and through work-based learning
providers in relation to apprentices [R15¢].
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(ii)  Increasing workers’ ability to pursue rights.

Those who know of their rights may work in contexts where they are fearful or reluctant to
exercise them, fearing reprisal. Those experiencing adverse treatment may lack the necessary
capacity or support to bring a legal claim. No legal aid is available and the financial and
emotional demands of taking a case to an Employment Tribunal act as a further deterrent.

We recommend Welsh Government assist workers to enforce their rights by facilitating
the availability of, and access to, advice and support, for example through funding
support for advisory and support services [R16].

Welsh Government has done this in respect of front line advice on discrimination, under its
equality duty. Action can be taken as part of the ‘know your rights’ campaign to signal a
clear pathway to getting advice and support, including contacting a trade union.

(iii)  Increasing the likelihood of breach being detected and of adverse consequences

In as much as the deterrence effect and adverse consequences for employers who abuse
workers’ rights rest on statutory penalties and the nature and operation of UK enforcement
bodies, then this falls outside the competence of Welsh Government. However, there are
some measures to increase the likelihood of breach being detected and penalised which can
be part of the strategy.

We recommend Welsh Government (through the Office for Fair Work) seek out
opportunities to support and enhance the enforcement role of UK enforcement agencies
in Wales. This would include encouraging the involvement of trade unions, civil society
bodies and employers [R17a].

We recommend that, if a UK-wide whistleblowing point of contact is not created, Welsh
Government undertake a feasibility study on how it might be provided within Wales
[R17b].

We identified above the need for an unfair practice/whistleblowing point of contact. By this
route a range of non-state bodies (including trade unions, employers, civil society
organisations, community groups and voluntary bodies) could play a part in identifying non-
compliance to assist state enforcement. Such bodies could play an (informal) inspection and
monitoring role in conjunction with state agencies. This could supplement the often limited
inspection resources of state agencies. It would also provide particular expertise in certain
areas and contacts with those workers which state agencies often find hard to reach.

We note that Wales has an Anti-Slavery Coordinator with a high level, multi-agency
Leadership Group which has helped galvanise support for the anti-slavery agenda and
facilitated cooperation and joint working. We suggest elsewhere (Part 7) that Fair Work
Forums could provide a point of contact for multi-agency co-operation in particular regions,
industries or sectors.
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Employers can help ensure rights are respected, breaches detected and remedied by
leveraging their market power. Lead employers can drive compliance through their supply
chain, providing assistance in meeting standards if necessary, with the ultimate threat of
losing the contract as a lever. Individual employers need to accept responsibility not only in
relation to workers within their employment but also in regards to their contractors and
suppliers. Employers have a responsibility — and a vested interest - to identify, call out and
help tackle unfair practice.

The Code of Practice: Ethical Employment in Supply Chains which is part of the Economic
Contract is a way of seeking to get private (as well as public) organisations to ensure
organisations in their supply chain adhere to certain standards. This is discussed further in
Part 4 of this Report.

We recommend Welsh Government co-ordinates information about organisations in
Wales which have and have not complied with their statutory obligations, making this
information easily accessible by the public [R17¢].

Adverse consequences of non-compliance for employers may arise from damage to
reputation or brand, including for lead organisations where non-compliance is identified
within their supply chain. There can be potential loss of customers/consumers in public-
facing organisations. Consumer power may be exercised in the form of boycotts of ‘unfair’
employers.

This requires information on non-compliance to be readily available, for example through a
dedicated searchable website, and publicised. As well as being of value to consumers,
businesses will find such a register of use for checking potential suppliers or contractors.

There are currently dispersed registers and sources of information about organisations which
have breached employment standards which can be brought together. This is a relatively low
cost exercise which could be conducted by the Office for Fair Work. For example the
following could be brought together: HMRC ‘name and shame’ list of those not paying the
statutory minimum wage; GLAA register of labour providers who have been refused a
GLAA licence; available information on companies operating in Wales who are not fulfilling
their statutory reporting obligations under MSA s54 or other corporate reporting
requirements, for example publishing information relating to pay gaps, and the proposed
‘name and shame’ list of employers who fail to pay Employment Tribunal awards within a
reasonable time™*.

More positively, there are lists of accredited living wage employers; signatories to the Code
of Practice: Ethical Employment in Supply Chains; Transparency in Supply Chains report;
information on organisations who are signatories to GLAA information-sharing protocols in
textiles, construction and among retail supermarkets**; employers awarded accreditations
against standards from various sources (including the Welsh Government itself).

This information on compliant and pro-active employers could be brought together and made
easily accessible — name and praise. In due course accreditation and public identification of
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organisations meeting the Fair Work Wales standard will be an important part of this (see
Part 7).
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Part 4

Promoting Fair Work through Economic Incentives

4.1. A ‘something for something’ approach

There is widespread growing interest in a ‘something for something’ approach in respect of
public funding. Sometimes known as social licensing or social contracting this requires
recipients of public money to demonstrate and promote particular characteristics and to
deliver on desired social objectives. It provides an important tool to use for encouraging
business to embed and promote fair work. Fair work in turn contributes to the achievement
of broader economic and social objectives and regional and local well-being goals.

Important measures are being implemented already in Wales designed to secure desired
social objectives through economic incentives. These include the Economic Contract;
Economic Futures Fund; a voluntary Code of Practice: Ethical Employment in Supply Chains
and the use of public sector procurement.

Some of these initiatives are relatively new or recently remodelled. Others are being reviewed
currently. Officials are undertaking a stocktake of the new Economic Contract operating
model, Calls to Action and Economy Futures Fund. Further evaluative work is planned with
a report expected for later in 2019. The Code of Practice: Ethical Employment in Supply
Chains has been in operation only since March 2017 and a review of it is planned to start in
Spring 2019. At the time of reporting, a second stage in a review of public sector
procurement in Wales is underway™’.

The findings of current and scheduled reviews will provide further evidence of what currently
is being achieved and where there are problems to be addressed. Our deadline for reporting
in March 2019 precludes our being able to take account fully of these reviews in making our
recommendations in this area. We have considered the information and data which are
available to us but there are important gaps in what is available (and, possibly, what is being
collected). We draw also on the responses to our Call for Evidence and observations from
engagement meetings. These indicated areas of concern within what were seen widely as
potentially valuable levers.

This Report, its definition of fair work and our recommendations should inform both the
nature of current reviews and action arising from them.

Some detailed recommendations in relation to specific areas are made below. Overall we
recommend [R18] that:

i.  Public money should be provided only to organisations fulfilling, or working
towards fulfilling our definition and characteristics of fair work (organisations
meeting the Fair Work Wales standard);

ii. Inward investors should be fair work organisations;
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ili.  Infrastructure projects and large capital investment projects should be Fair
Work Wales projects;

iv.  The focus and priorities of public sector contracting should shift towards social
value, including fair work.

Examples of large infrastructure projects used to further social objectives can be found in the
construction of the 2012 Olympic park, Cross Rail and Heathrow Terminal 54°.

4.2. Economic Contract /Economy Futures Fund

Prosperity for All: Economic Action Plan sets out the new Economic Contract and the Calls
to Action which businesses need to address in order to access Welsh Government financial
support, including through the new Economy Futures Fund*’. This fund consolidates various
previous funding schemes.

Under the Economic Contract, businesses seeking Welsh Government investment need to
demonstrate commitment to ‘four pillars of social justice’. These are growth potential; fair
work; promotion of health, skills and learning in the workplace; and progress in lowering
carbon footprint.

It is expressly stated that the pillar of fair work is to be ‘as defined by the Fair Work Board’
(a role now resting with this Fair Work Commission). It should be noted that our definition of
fair work, set out in Part 2 overlaps also with another pillar, namely promotion of health,
including mental health, skills and learning in the workplace.

We recommend that, in keeping with its stated intention, Welsh Government adopt the
Fair Work Commission’s definition of fair work in relation to the Economic
Contract/Calls for Action/Economy Futures Fund [R19].

All four pillars are equally weighted with a business having to demonstrate an equal
commitment to each of the criteria to be eligible to progress to the next stage. The
responsibility is on the business to demonstrate commitment to individual elements,
proportionate to the size of company and nature of activity. A range of examples can be used.
To date more than 150 Economic Contracts have been completed. Little detailed information
has been made available on the process. We would like to see greater transparency and
reporting on the process and outcomes.

It is important that ‘commitment’ is adequately tested. The development and adoption of
tailored Fair Work Wales standards, as proposed in this Report (Part 7), will assist businesses
seeking to demonstrate the required commitment.

Satisfying the Economic Contract is a necessary but not sufficient condition to access direct
Welsh Government financial support. To do so a business must have an investment
proposition that aligns with at least one of the five Calls to Action. These are:
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e Decarbonisation,

e Innovation, entrepreneurship and headquarters,

e Exports and trade,

e High quality employment, skills development and fair work,
e R&D, automation and digitalisation.

Over 70 programmes have been approved across these Calls for Action.

The ‘something for something’ approach does not currently apply to commercial finance
delivered through Business Wales or the Development Bank of Wales. The rationale for the
exclusion is not apparent.

We recommend coverage should be extended to finance provided from the Development
Bank of Wales and Business Wales (with the objective of assisting employers to meet
fair work requirements rather than seeking to exclude them from funding) [R20].

4.3. Code of Practice: Ethical Employment in Supply Chains

The Code is another example of an innovative Welsh Government development. It has
received favourable external comment, including from the Director Labour Market
Enforcement in his 2018/19 strategy and OECD Observatory of Public Sector Innovation.

Section 54 of the MSA 2015 requires that any commercial organisation in any sector which
supplies goods or services and carries on a business or part of a business in the UK must
produce a slavery and human trafficking statement for each financial year. The statement
must set out what steps they have taken during the year to ensure modern slavery is not
occurring in their supply chains and in their own organisation. Currently this requirement
applies to organisations with a total turnover threshold of £36 million. The Code is a
commendable means of attempting to broaden the scope and extending the reach of this
requirement in Wales, including to the public sector. Signatories to the Code are able to use
the Welsh Government anti-slavery logo.

All organisations in receipt of funding from Welsh Government, either directly or via grants
or contracts, are expected to sign up to the Code of Practice: Ethical Employment in Supply
Chains. Other public and private sector organisations in Wales are encouraged to sign up.

Signatories commit to implement a set of actions to tackle certain unfair employment
practices (zero hours contracts, umbrella companies), modern slavery and human rights
abuse, blacklisting and the implementation of the Living Wage within their own
organisations and through their supply chains. We could see no evident logic to the selective
subject matter covered by the Code. Guidance notes accompanying the Code provide a more
detailed ‘fair work question” which, is it suggested, may be used in the procurement process
(‘invitation to tender’). The Code itself does not fully cover all aspects of fair work as defined
by this Commission.
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We recommend that the Fair Work Commission’s definition and characteristics of Fair
Work be adopted and given prominence within the Code of Practice: Ethical
Employment in Supply Chains [R21].

The Code is voluntary. Welsh Government expects all public sector organisations, businesses
and third sector organisations in receipt of public funding to sign up to the Code. Other
organisations operating in Wales are encouraged to adopt the Code. By March 2019, 51
public bodies, 103 private sector suppliers and 19 voluntary bodies had signed up. Twenty-
one others who are not suppliers or in receipt of government funding had signed up*®.

The Code is potentially valuable in seeking to get private sector organisations in receipt of
Welsh Government funding to use their market power to ensure that organisations in their
supply chains adhere to certain standards (and provide assistance to them to do so). Concern
about reputational risk, damage to brand and other ‘business case’ rationales may lead to
some voluntary use of supply chain pressure to promote fair work, but these are highly
contingent and variable. Research suggests that the impact of initiatives driven by business
case rationales or Corporate Social Responsibility may not always run very deep, leading to
window-dressing policy statements rather than substantive implementation®®. It is therefore
important that the Code’s potential is realised fully.

It is not clear what the targets are for obtaining signatories to the Code. However, the
numbers signing up to the Code can be seen as disappointing, particularly in respect of public
bodies in Wales. As of early March 2019 only 43 of around 110 Welsh-funded public bodies
are signatories’. In part this may reflect under-resourcing of the Code but it does beg the
question of what force there is behind the expectation that all public sector organisations will
sign up. This expectation needs to be more robust. Failure to sign up should have some
consequences.

Similarly, the encouragement to private sector organisations not in receipt of government
funding does not appear to have secured many signatories. Some key employers in Wales are
noticeable by their absence.

Furthermore, concern was expressed in evidence to the Commission that very few employers
who have signed up are accredited Real Living Wage employers. Even allowing for the fact
that the RLW may be paid by those not so accredited, this raises questions as to the adequacy
of the Code’s requirement that signatory organisations ‘consider’ paying the RLW. This is a
weak formulation. As a minimum we would like to see those signing up to be required to
demonstrate what consideration has been given to this and how, and to produce an action
plan. Adoption of our definition and characteristics of fair work (tailored as necessary) as set
out in Part 2 of the Report will assist in this.

We considered whether signing up to the Code should be mandatory for public sector bodies
and those receiving public funding. Mandatory approaches were seen by many of those
responding to our Call for Evidence as the most effective way to accelerate the pace of
change and to ensure consistency, creating a level playing field. Some responses, however,
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noted achievements of voluntary initiatives such as Living Wage accreditation and raised the
possibility of a mandatory Code deterring employer engagement. We note that research
evidence tends to suggest that voluntary Codes have limited take up and modest effect’!.

On balance we favour a mandatory approach. With regard to the Code of Practice: Ethical
Employment in Supply Chains, we further recommend [R22]:

i.  Signing up to the Code should be made a requirement of Welsh public bodies
and those organisations in receipt of public funding;

ii.  More directed action should be taken to encourage a greater number of
businesses not in receipt of public funding to sign up against set targets;

ili.  Those signing up to the Code should be required to demonstrate how and what
consideration has been given to paying the Welsh Living Wage, with an action
plan to achieve this;

iv.  Welsh Government should ensure sufficient resourcing to provide effective
implementation and monitoring of the Code;

v.  Signatories to the Code be required to be open to audit and monitoring
(including provision of data) with an independent element. This is particularly
important with long term supply contracts.

The last two points reflect our view that the Code requires more robust oversight. There
appears to be some good practice which could be spread. For example some local authorities
use the Code in procurement documents, and some organisations have appointed senior level
champions for the Code and developed communities of practice. But lack of action also was
reported to us.

Effective monitoring of the Code is needed to ensure that substantive implementation is
achieved and to maximise its impact on practice. One half-time post is currently allocated
within Welsh Government to the promotion and oversight of the Code. Much has been
achieved but this level of resource is inadequate to the task involved.

4.4. Procurement

Annual procurement expenditure amounts to £6.3bn, representing over a third of the total
Welsh Government budget. Using public sector purchasing power can directly contribute to
the fulfilment of social objectives and priorities. Furthermore, using procurement in this way
is important in that it ‘gives a signal to the market and general public in favour of social
responsibility and therefore influences and contributes to shaping choices and behaviours in
suppliers and consumers’>? .

Marketisation, reduction in professional capacity across Wales and cost cutting in the public
sector over the years has affected procurement. A shift in focus and priorities is required so
that the public sector is empowered to consistently utilise procurement as a way of achieving
social objectives.
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The Welsh Government is committed to support the wider public sector to use its annual £6.3
bn public procurement spend as an investment driving economic, social and environmental
benefits and supporting good jobs and growth. It is already doing this, for example through
the ‘Community Benefits” approach and the ‘Better Jobs Closer to Home’ initiative>>.

Procurement can be a powerful tool for promoting fair work. Given the ongoing work to
respond to the review into the use of public sector procurement we limit our comments to
some observations based on our consideration of the evidence, including experience
elsewhere®*. The Fair Work Commission assumes that, among other things, the response to
the review will lead to an update of the Wales Procurement Policy Statement™.

We note that the Scottish Government has issued Statutory Guidance to incorporate fair work
considerations into procurement. The experience and lessons learned from Scotland’s
approach to procurement should be explored further to help inform policy direction within
Wales.

Clarity of purpose is required as to what is being sought through procurement. Goals need to
be aligned. There is a danger of over-loading unless there is clarity, coherence and
consistency. Objectives need to be well-defined, measurable and reasonable within specific
market conditions. It is important to recognise the importance of procurement opportunities
for smaller business. They may need to be assisted to meet procurement criteria and not
deterred from seeking contracts.

The Welsh Government needs to (and be seen to) promote fair work through its own direct
contracting as well as through local government and other public sector bodies. High level
leadership, strong political commitment and accountability are important. As with other
areas discussed in this Report, there is need to secure buy-in from local policy makers,
procurers, suppliers and the wider public. Tensions and difficulties in the context of public
sector budget cuts have to be recognised. The public sector in Wales has lost millions of
pounds in funding over the last decade. There is a compelling case for fair work and broader
social objectives to be pursued through procurement, for example in terms of the gains for
public sector organisations, the quality of goods and service provision and benefits for
communities. But an evidence-based case needs to be made. Further work is required and
could be undertaken by the Office for Fair Work, utilising the Fair Work Wales Observatory
(see Part 7 of the Report) as appropriate.

Fair work goals need to be part of the corporate objectives of the procuring organisation in
order that they permeate purchasing systems. Purposeful fair work interpretation and
application of procurement regulations are required. Dedicated officer capacity is needed, as
is support for the procurement function. Attention needs to be paid to workload and capacity
issues for procurement functions both within Welsh Government and at local government
level. These are often under-resourced. There will be a requirement for training and possibly
greater professionalization of the procurement function to deliver on the new focus. It is
likely that new skill sets will be required. A fair work procurement qualification could be
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developed. Public officials should be supported to understand their role in using public funds
to deliver fair work.

Other relevant issues concern the size of the procurement function, its organisational location
(procurement must be positioned in organisations so that it is not constrained by focus only
on bottom line cost priorities), its decision-making power, level of control and discretion.

All stages of the procurement process need to be covered and monitored. For example, post
award contract management is an area which is not always optimised. Effective monitoring
of performance and reporting systems should be in place. Delivery of promised fair work
outcomes by suppliers needs to be monitored, with sanctions applied if those outcomes are
not delivered.

We recommend that fair work is a guiding principle of the wider review into the use of
public funding which is being developed [R23].

It is important that every lever at the public sector’s disposal is utilised to support the
principles of fair work. Fair work is integral to the review of public funds and should sit
within a future local wealth building programme which can help join up the impact of the
public sector’s financial power; economic development; fair employment; and socially
productive use of land and property.

We note from experience elsewhere, such as Preston and Manchester councils, that
progressive procurement is optimised only through effective coordination with other levers.
Therefore, the Office for Fair Work which has a co-ordinating function, should lead on
employment related procurement policy as part of the future local wealth building
programme.

4.5. Other

There are other ways in which public funding might assist and encourage fair work. Public
funding here could include the use of tax incentives or rates relief. The Welsh Government
may look to invest to help employers meet the ‘fair reward’ characteristic of fair work. An
example of such funding would be direct or indirect financial assistance to facilitate payment
of the Welsh Living Wage. This has been done to some extent by Welsh Government in
underwriting the cost of paying the Real Living Wage to direct employees in NHS Wales.
Other measures are needed, for example direct ring-fenced subsidy of wages in social care.

We recommend Welsh Government, through monitoring experimentation elsewhere
and/or through pilot schemes in Wales, ascertains what works in terms of other ways in
which public funding can promote fair work (for example through rates or tax
incentives) [R24]. Evaluation work could be commissioned from the proposed Fair Work
Wales Observatory (see Report Part 7).
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Part5s

Promoting Fair Work through Trade Unions and Collective
Bargaining

We recommend Welsh Government take all measures possible within its sphere of
competence to support and promote trade unions and collective bargaining [R25].

We look first at why public policy support for trade unions and collective bargaining is
important for Fair Work Wales and then we consider what form that support can take. In
doing this we bring together various measures recommended elsewhere in this Report.

5.1. The importance of trade unions and collective bargaining for fair
work and the economy

Collective bargaining is a form of social regulation through which employers and trade
unions negotiate about pay and other terms and conditions of employment and jointly
determine workplace standards and rules.

Trade union presence and collective bargaining offers a form of industrial citizenship,
providing workers with due process and representative voice at the place of work. It provides
a democratic element whereby workers are able to express their interests and indirectly
participate in shaping the standards which will affect them. For example, this can help ensure
that flexibility initiatives are designed to take account of the needs of workers as they express
them and not simply to meet the operational needs of employers.

Research consistently demonstrates that important fair work objectives are served by union
and collective bargaining presence at the workplace®®. Unionised employees enjoy better
wages and employment benefits such as occupational sick pay schemes and employer
subsidised pension and they have better job security. Employees are significantly more likely
to receive job-related training if they are a union member and if they are covered by a
collective agreement. Unionised employees work fewer hours of unpaid overtime and enjoy
longer holiday entitlements. Unionised workplaces are more likely to offer family-friendly
arrangements.

Trade unionism and collective bargaining contribute to productivity and economic growth,
while trade union weakness or absence contributes to inequality. Research demonstrates the
persistent association of the decline in collective bargaining with the increase in income
inequality, the fall in the share of wages in national income and deterioration in
macroeconomic performance in the UK’

Decline in union density and collective bargaining has exacerbated the imbalance of power in
the employment relationship. Weaker labour power has meant workers have been less able to
secure a fair share of the wealth they generate. The Chief Economist of the Bank of England
has pointed to this factor as one cause of wage stagnation and a drag on economic growth>®.
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UK based research demonstrates that the presence of trade unions in an organisation is linked
to less wage inequality®®. An international macro study by the International Monetary Fund
concluded that less prevalent collective bargaining and trade unions are associated with
higher labour market inequality.®°

Responses to a Department of Trade and Industry (DTI) consultation in 2007, endorsed by
the then government, suggested that ‘workplace representatives bring an identifiable range of
benefits worth £476 million up to £1333 million annually’®!. Additional benefits were
estimated to derive from the activities of Union Learning Representatives and the DTI
calculated considerable productivity gains could be attributed to effective employee
representation.

Determining employment terms and standards through collective bargaining — social
regulation - offers a number of advantages over statutory legal regulation for workers and
their employers. These include the ability to develop and adapt measures suitable to the
particular conditions of firms and industries. Jointly determined standards have greater
legitimacy. Having played a role in developing the rules, the parties are more likely to feel
bound by them and to help ensure they are respected. As well as setting standards, collective
bargaining provides a means of mediating conflict and resolving disputes at the workplace®.

The interaction of social regulation and statutory regulation is also important. Union presence
helps ensure formal legal rights have meaning at the workplace. It helps create a context
within which employment rights are not abused, employers understand their responsibilities,
and facilitates the settling of issues where they arise so that resort to external enforcement is
not necessary.®> Where there is resort to external enforcement, unions offer members a
source of advice and representation. Trade union and worker involvement has been crucial in
the UK’s strong compliance with health and safety legislation.

Trade union presence is important in embedding, monitoring and enforcing legal standards in
workplace practice and in assisting effective enforcement of employment rights. Trade
unionism helps ensure the ‘level playing field’ desired by employers in respect of legal
compliance. However the decline in unionised workplaces and an absence of lay union
representation in the majority of UK workplaces currently limits the extent to which unions
can perform these valuable functions.

5.2. Public policy support

Historically in the UK, voluntary, autonomous self-regulation through collective bargaining
was more important than legal regulation through Acts of Parliament in setting workplace
standards and governing their implementation. Where the law intervened it did so to support
and extend collective bargaining or to fill gaps in its coverage, for example by setting up
Wages Councils in sectors where collective bargaining was underdeveloped.

Encouraging trade union membership and supporting collective bargaining was a central part
of the ‘good employer’ model of the public sector from 1945, highlighting effective
employment relations practice and setting an example for the private sector by endorsing
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principles of fairness, involvement and equity in its treatment of the workforce®. UK public
policy throughout the twentieth century up to 1979 reaffirmed the view that collective
bargaining was the best method of conducting industrial relations®’.

Currently there is limited legislative support for union organising or collective bargaining.
Rather, recent UK Governments have sought to undermine and restrict it with a consequential
widening of the ‘representation gap’. As discussed in the Appendix, although union
membership and collective bargaining coverage remain fairly high in the public sector, both
are much lower in the private sector. A large proportion of workers have no access to union
representation at work. The statutory recognition procedure which began operation in 2000
has had some positive impact on recognition of trade unions for collective bargaining.
However where recognition claims made under the legal provisions have succeeded this has
consisted largely of infilling and close expansion in existing areas of union presence covering
relatively few employees, rather than growth in new areas.

Driven largely by European requirements, there has been a growth in UK legislative
provisions requiring employers to inform and consult employee representatives, irrespective
of union recognition. These provisions apply to particular circumstances (for example
statutory consultation over redundancy) and more broadly. The Information and Consultation
of Employees (ICE) Regulations, introduced from 2005, represent an important development
the potential of which has not been realised in practice. The ICE Regulations give employees
in undertakings with 50 or more workers the right to be informed and consulted by their
employers on a range of key business, employment and restructuring issues. Employers may
take the initiative in setting up these consultative arrangements or employees may request
they do so, with statutory fall back provisions where organisation-specific arrangements are
not agreed. The UK Government recently announced its intention to reduce the proportion of
employees required to trigger negotiations to establish ICE arrangements from 10% to 2%. It
has not proposed, however, that recognised unions should have the right to initiate
negotiations.

There was employer-led activity following the introduction of the ICE Regulations in terms
of reviewing, modifying or introducing consultative arrangements but overall the take up has
been low®®. In part, this reflects trade union indifference and some concern at the time that
such workforce-wide consultation arrangements potentially could undermine union
recognition and collective bargaining.

Consultation as a form of employer engagement with trade union or other workplace
representatives long predates the ICE Regulations and has taken various forms in British
industrial relations. Meaningful consultation performs a different function to negotiation; it
offers unions a different type of engagement to collective bargaining and can operate at a
higher, more strategic level with a broader reach. It often encompasses issues which provide
a basis for cooperation between employer and workforce representatives.
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There is limited scope for Welsh Government to legislate directly in the area of industrial
relations under current devolution arrangements. But non-legislative action can be taken to
support trade union growth and the spread of collective bargaining.

We recommend that Welsh Government state a public policy commitment to promoting
trade unions and collective bargaining [R26].

The definition and characteristics of fair work we identify in Part 2 of this Report include a
number of core elements favourable to the promotion of trade unions and of collective
bargaining. These include requirements concerning union access, facilitating effective
employee choice in relation to union membership and collective bargaining. The Fair Work
Wales standard (proposed in Part 7) will also involve these elements. Adoption of the fair
work definition and our recommendation that Welsh Government economic and business
support goes only to fair work organisations will assist in extending the coverage.

Further support will come from adoption of our recommendation that Welsh Government and
public bodies visibly lead by example in being fair work employers (R31); our
recommendation that evidence relating to benefits of collective bargaining is marshalled and
publicised (R30), and our proposals that the business support infrastructure in Wales is
geared to promoting fair work, including trade unions and collective bargaining.

Welsh Government funding of Union Learning Representatives (ULRs) via the Wales Union
Learning Fund delivers benefits in developing the employability and essential skills of the
workforce®’. Recent evaluation shows ULRs are highly effective at engaging workers in
learning, deliver significant financial benefits for workers and employers, and are valued by
both 8,

We recommend that Welsh Government continues its investment in Wales Union
Learning Fund [R27].

Union density, at 30%, is higher in Wales than the UK. This reflects features of the Welsh
labour market, including the high proportion of public sector jobs (see Appendix). However
union membership has been declining. Membership of unions is low among workers who are
most in need of it: those in insecure, low paid private sector jobs, such as those in private
sector services and those working in the so called ‘gig economy’. Membership is lower
among young workers, who often work in such jobs. Surveys indicate that this is due more to
lack of opportunity to join rather than a view that unions are not important or necessary.

Unions historically have not always sought to embrace certain types of workers (for example
those working part-time, or contingent workers) nor have the interests of women and other
marginalised groups always found a place within traditional, white male-biased bargaining
priorities®®. Union transformation however has been underway for a number of years, not
least since a greater engagement with questions of equality and diversity is seen as essential
to union revitalisation and long term survival. Further, the legitimacy of unions as social
partners rests on their ability to claim representativeness.
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The dominant trend in Britain has been for union representation to become concentrated at
the workplace. However workers are often detached from particular places of work.
Fragmentation of the labour market and growth of the contingent workforce poses particular
challenges. Trade unions have been developing innovative organising strategies which have
met with some success, for example organising workers in the ‘gig-economy’. However,
unions still face particular difficulties organising in areas where their representation is most
needed.

The opportunity to bid for financial support could assist unions meet organising and
representation challenges posed by the changing and diverse nature of the labour market and
by changing technologies. Funding also could help build the capacity of union lay
representatives to be agents for fair work and to make effective workplace contributions.

The Union Modernisation Fund which the UK Government established in 2004 to facilitate
the operational modernisation of independent trade unions and their federations demonstrated
the value of such an approach’®. The UK Fund was wound up in 2010 but a similar
arrangement continues in Scotland under its Trade Union Fair Work and Modernisation
Fund. £250,000 was allocated to this fund in March 2018 with £100,000 for equalities
leadership work.

In Part 7 of this Report, where we consider how to enhance capacity to drive and embed fair
work, we recommend the establishment of a Fair Work Wales Fund. Our proposal is that
unions and other civil society organisations will be able to bid for funding for specific fair
work initiatives.
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Part 6

Promoting Fair Work through Other Measures

In this Part of the Report we recommend ways in which the Welsh Government can take
action to create interest, enthusiasm and buy-in for the Fair Work Wales agenda. This
includes spreading awareness and ownership and demonstrating how fair work matters. Such
action is necessary in its own right. It is also important in helping engender a favourable
context for the success of the legislative and economic levers discussed in the preceding Parts
of this Report.

We argue that it is important that Welsh Government leads by example and that it uses its
influence to inspire and encourage others. We indicate how willing employers can be assisted
and supported to be fair work organisations.

6.1. Spreading awareness and ownership of fair work

The Commission contacted a wide range of individuals and organisations to draw attention to
its Call for Evidence in October 2018. It soon became clear that, beyond the peak social
partners, this was the first that many knew about the Welsh Government’s desire to promote
fair work and the appointment of the Commission. The submissions to the Commission were
universally supportive of the Welsh Government’s desire to encourage fair work in Wales but
there has been little information dissemination.

Our reporting timescale precluded our developing an iterative approach which could build
interest and secure engagement through ongoing dialogue and extensive consultation. We
recognise the reasons for the imposed timescale, but it stands in stark contrast to the way in
which fair work initiatives taken in other geographical areas have proceeded. The missing
ground work now has to be undertaken.

We recommend that Welsh Government develop and resource a communications and
marketing strategy to create widespread awareness of the fair work agenda and
generate enthusiasm for it [R28].

Fair work needs to be owned on the ground. We recommend that Welsh Government
work with key stakeholders, allies and advocates of fair work to publicise and ‘sell’ the
concept of Fair Work Wales, fostering active interest and engagement of the people of
Wales in the fair work endeavour [R29].

Engaging the interest of citizens stimulates valuable ‘bottom up’ input; provides a source of
information and experience to tap into and an additional way of identifying and addressing
needs as defined by those affected - particularly where they lack representative voice through
trade unions.
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An informed public (as citizens, customers, consumers, service users, workers) also can exert
pressure for fair work and provide a way of holding to account from below. This will be
aided by public identification of Fair Work Wales organisations (see Report Part 7) and by
making visible through negative publicity those employers who fail to comply with minimum
standards, as recommended in Part 3, above.

6.2. Showing how fair work matters

Linked to securing buy-in from employers and others is showing that fair work matters in
social justice terms but also in delivering positive gains for individuals, organisations,
communities and the economy.

There are convincing ‘business cases’ to be made for fair work. Many organisations currently
adopt fair work practices voluntarily because of the benefits they offer to the organisation and
their fit with preferred approaches to human resource management. But not all businesses
will see it in their interests to take voluntary action.

Some business models rely on exploitation and unfair practice. Enforcement work in Wales
around modern slavery has exposed some extreme forms of these. Some business models
rely on profit-driven evasion of legal rights and social protection which may involve not
paying tax or social security contributions, so harming the public purse as well as workers.
Welsh Government needs to be open about there being no room for exploitative business
models in Wales.

Responses to the Commission from the business community, however, indicated that
embracing fair work was seen not only as the ‘right thing’ for them to do but also potentially
commercially advantageous. Considerable research evidence supports this perspective,
detailing gains from fair work.”!

At its most basic, promoting and encouraging fair work aims to eliminate unlawful and unfair
employment practice, ensuring adherence to minimum standards. Not only does this benefit
workers, but employers gain from competing on a level playing field, not being undercut by
those engaging in unfair, exploitative practices.

Beyond this, workers, families and communities benefit through obtaining stable income
which enables a decent standard of living. They gain through having work which provides
security as required but also flexibility taking account of individual needs, thus enabling
wider participation in civic society and the ability to undertake other roles.

Individuals and communities gain where access to work and progression within it is not being
disadvantaged by reason of gender, race, disability, sexuality or other protected
characteristics. In ensuring this, employers benefit in terms of attracting, motivating and
retaining staff and by tapping into and realising the potential of all. Companies with diversity
across the workforce and at board level are more likely to exceed the average profit margin.
Fair work employers also secure reputational gains, increasing their attractiveness to
consumers and potential recruits.
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Effective individual and collective voice facilitates the management of conflict, and enhances
the ability of workers to contribute to the success of the enterprise. Enabling effective voice
for workers, representation of their interests through independent recognised trade unions,
and participation in decision making helps adjust the imbalance of power inherent within the
individual employment relationship. Importantly, collective voice provides fairness in
process as well as in outcomes. It helps avoid fair work being seen as a ‘one-off” or a fixed
attribute, providing a way of adapting to changing contexts and expectations.

Evidence demonstrates positive links between the fair treatment of employees, their well-
being and engagement, with increased productivity and other organisational performance
measures. Employers gain through increased organisational commitment and discretionary
work effort. Fair work helps protect public service standards and assists all sectors improve
service delivery.

This is not to overlook that delivering fair work may involve challenges and require
supportive measures. For example, some employers may face additional costs in the short
term and immediate costs may be more readily quantifiable than future benefits, which may
be incremental. Further, some benefits may not be monetarised easily.

We recommend that evidence of macro and micro level benefits of fair work, and of the
negative organisational and societal impacts of unfair work, is marshalled and
publicised. Where evidence is absent for Wales it should be commissioned. This might
include research at different levels of aggregation to demonstrate what works, and the
gains which might be secured in particular contexts [R30].

Quantitative evidence is required but also qualitative case studies from within Wales. We
came across a number of very good examples in different kinds of organisations. Such
qualitative evidence assists the demonstration effect. This work could be undertaken by the
proposed Fair Work Wales Observatory (see Report Part 7).

6.3. Leading, influencing and inspiring

We recommend that Welsh Government and public sector bodies ensure they are
actively and visibly Fair Work Wales organisations [R31].

Leading by example, ‘walking the talk’, is important in terms of legitimacy and in
demonstrating by doing. It is also important that Welsh Government and public bodies
embrace fair work given the size and composition of the public sector workforce in Wales
(see Appendix). Competence building may be required within Welsh Government and public
bodies to understand what is meant by fair work and how to implement it.

In seeking to lead by example Ministers should consider whether their own work patterns and
workloads would be seen as best practice.

We recommend that Welsh Ministers should take every opportunity to use their
influence to further promote and advertise fair work [R32]. An example of this might be
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formal acknowledgment and celebration of fair work progress and achievement by various
categories of organisation by the First Minister at different annual award events, with
attendant publicity. This links to our proposal for a Fair Work Wales standard (see Part 7)
and for a ‘name and praise’ register (see Part 3). Fair Work Wales Forums, where these exist,
could enable identification of firms or organisations which are doing more than is typical for
their sector or size (see Part 7).

We recommend Welsh Government use its convening power to bring together fair work
allies to create what the CIPD termed in its submission to us as a lasting movement
towards fair work. This includes trade unions and other civil society organisations,
responsible businesses and independent experts [R32a].

In its evidence to us the Carnegie Trust noted that key learning from initiatives such as ‘Be
the Business’ and ‘Engage for Success’ is that businesses are most likely to be influenced by
the example of their peers. We are aware of employers in Wales who exemplify
characteristics of fair work. Their example can help to tap into latent interest among
employers, particularly competitors, to address fair work issues, as well as increase the
visibility of this agenda among employers who are not already thinking this way.

We recommend Welsh Government enlist the support and influence of willing
employers to increase the visibility and desirability of fair work within the different
business communities. This might include identifying Fair Work Wales Champions or
Ambassadors [R32b].

6.4. Assisting and supporting willing employers

Many employers will wish to be Fair Work Wales employers. We recommend that Welsh
Government, in consultation with its social partners, take the steps we indicate to assist
and support willing employers to embody the characteristics of fair work in their
organisations [R33].

This will include working through, or in strategic partnership with, bodies such as Acas,
EHRC and voluntary organisations

Other measures include supporting employers to ‘do it right’ through provision of easily
accessible, no-cost or low cost, consistent, straightforward information and advice.

There is no shortage of good quality advice on employment practices related to the indicators
of fair work set out in Part 2 of the Report. For time-poor employers, however, there may be
‘too much’. The indicators can be linked to existing best practice advice for employers and
the provision of tailored support, for example from Acas, EHRC and other public agencies.

We recommend Welsh Government invite Acas, EHRC and other relevant bodies to
work together to map their advice onto the characteristics and indicators of fair work
elaborated in Part 2 of this Report. The aim would be consolidation and simplification
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of appropriate advice and signposting clear pathways to assistance, including online
resources [R34].

This is in addition to our recommendation (R15a) regarding bringing together guidance on
legal obligations. Tailoring consolidated advice to the needs and capacity of organisations
less likely to have a professional HR department is particularly pertinent. That advice should
also be disseminated to those who often advise small business, such as accountants.

Our proposal for a Fair Work Wales Standard (see Part 7) identifies how this can be an
avenue for identifying and addressing an organisation’s need for advice.

A further supportive measure would be assisting transparency and the provision of
information required of fair work employers and helping minimise the reporting burden.

Assistance here could take the form of an ‘ask once’ approach where the same information is
required by Welsh Government or its agencies for different purposes. Standardised reporting
requirements and the provision of pro-formas for employer use would also assist. The EHRC
can advise on classification, collection and reporting systems relating to equality and
diversity.

The adoption of consistent data collection on specified measures across employers will
facilitate monitoring, benchmarking and tracking of progress on fair work (see Part 8).

Willing employers can also be assisted through ensuring the business support infrastructure in
Wales is geared to promoting fair work, including the benefits of trade unions and collective
bargaining. Also, employer bodies and others can be encouraged to foster improved
management practice and managerial capacity building around fair work.
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Part7

Taking Fair Work Forward: Building Capacity, Institutions and
Mechanisms

It is obvious that the work of this very short-term Commission can be only a staging post in
delivering the intention of the Welsh Government to use all levers available to it to promote
and encourage fair work. The Fair Work Commission itself is ‘job and finish’. But fulfilling
the Terms of Reference does not mean that the job is finished.

We picked up the fair work baton from the social partnership Fair Work Board and the social
partners will be crucial in carrying forward the work of the Commission. Other measures are
also required. As well as visible commitment and leadership from Welsh Ministers, there
needs to be capacity for carrying the work forward. To ensure meaningful progress and
delivery on the fair work agenda existing institutions and mechanisms should be enhanced
and additional mechanisms created.

In this Part of the Report we recommend the creation of an Office for Fair Work; a
strengthening of social partnership (see also Part 3 of the Report); Fair Work Wales Forums;
the development of Fair Work Wales standard(s); a Fair Work Wales Observatory and a Fair
Work Wales Fund.

There are budget and resource implications of these recommendations. Without them,
however, there is a risk that fair work as a necessary component of achieving a more equal,
just and fair society will be simply an expressed aspiration; an initiative without follow
through or impact.

7.1. Office for Fair Work — a linchpin

We recommend the creation of an adequately funded and appropriately staffed Office
for Fair Work. This dedicated resource within Welsh Government is a necessary
linchpin for fair work [R35].

The Office for Fair Work will perform a number of key functions in driving fair work
forward, helping foster a culture of fair work within and beyond Welsh Government. Its
existence will give fair work greater visibility and prominence; a visible embodiment of
Welsh Government commitment to the agenda. It will ensure attention to implementation and
all-important integration across policy fields.

We proposed (Report Part 1) that the Office for Fair Work be positioned within Welsh
Government but not located within a particular department. There is no employment
department within Welsh Government. The absence of a UK Government department
concerned with employment (a Ministry of Labour or Department of Employment) has been
likened to ‘the Play of Hamlet without the Prince of Denmark’. The question raised is
whether ‘the vocation and mission of government to secure decent conditions of work and
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life for our national labour force and its dependents is well served and carried out’ given such
an omission’?. The same question can be raised in the context of Wales. Establishing an
Office for Fair Work will go some way to overcoming the limitations to which this absence
gives rise.

There is significant activity of potential relevance to fair work taking place across Welsh
Government but connections are not apparent and the relevance may not always be
recognised. Lack of coherent join-up across current programmes and initiatives was apparent
to us and mentioned in various evidence submissions. The Office for Fair Work will operate
to ensure this activity is successfully aligned. Policy officials need to see their work as being
part of a fair work programme, a suite of initiatives specifically to deliver Fair Work Wales.

Alignment and integration through the work of the Office for Fair Work will avoid inefticient
duplication of effort or inadvertent undermining. It minimises the risk of overlooking
opportunities to further the fair work agenda and maximises the potential benefits of
government action. Furthermore, a coherent, co-ordinated approach reduces the likelihood of
multiple, seemingly unconnected demands being made of those at whom government action
is directed.

As an indicator of what might be required, we note that the Scottish Government’s Fair and
Inclusive Workplaces Office has 16 members. Its focus is to deliver that Government’s Fair
Work Framework so that ‘by 2025, people in Scotland will have a world-leading working life
where fair work drives success, well-being and prosperity for individuals, businesses,
organisations and society’. We note that its remit mirrors broadly that which we have
outlined for the Welsh Government Office for Fair Work.

Functions of the Office for Fair Work would include:

e Developing a strategy and implementation plan for the recommendations of this
Commission; monitoring and reporting progress on them.

e Fostering a coherent, cross-cutting, collaborative approach within Welsh Government
so all policy development, implementation and delivery has a fair work perspective.

¢ Ensuring fair work policy initiatives are followed through to impact on practice
(monitoring, feedback, holding to account).

e Engaging with the Communications Unit over fair work and ‘know your rights’
awareness campaigns.

e Facilitation and support of Fair Work Forums including undertaking or
commissioning detailed sectoral analysis to provide robust evidence for deliberations.

e Implementation and oversight of the Fair Work Wales standard (working with Fair
Work Forums and other stakeholders).

e Opversight of the Code of Practice: Ethical Employment in Supply Chains.

e Responsibility for management of the Fair Work Wales Fund.

e Pro-active engagement and liaison with the UK Government in respect of policy in
relevant non-devolved areas (e.g. UK employment rights and industrial relations).

59



e Strategic relationship building, including with such organisations as Acas.

e Developing networks; including networking with those in UK regions and cities
working on fair work/good work initiatives and forming a network of Fair Work
Wales allies.

e Obtaining, collating and publishing fair work data (working with the Welsh
Government’s Knowledge and Analytical Services and the Fair Work Wales
Observatory). Preparing an Annual Report (see Part 8).

e Commissioning research and obtaining specialist advice as required (working with the
Fair Work Observatory).

e Compilation and oversight of public-facing registers of non-compliant and
praiseworthy employers (see Report Part 3)

e Oversight of a Fair Work Wales website.

e Providing an internal and external point of contact.

Some organisations submitting evidence, or otherwise contacting the Commission, had not
realised the time-limited nature of this body and indicated a willingness and desire for
continuing interaction with the Commission to assist in the process of making Wales a fair
work nation. Such support can be harnessed by the Office for Fair Work.

The Office for Fair Work will work closely with Welsh Government social partnership
bodies.

7.2. Social partnership - integral to the fair work agenda

We see tripartite social partnership and wider multi-stakeholder dialogue as very important in
driving forward the fair work agenda.

In Part 3 of this Report (R10a) we recommended Welsh Government seek to put social
partnership on a statutory basis. We suggested that in doing this, the existing arrangements
for social partnership and social dialogue should be reviewed and where necessary enhanced
or extended.

The existing institutions of social partnership in Welsh Government are the Workforce
Partnership Council (WPC) operating in relation to the public sector; the Economic
Development Council (EDC) and the Social Partnership Strategy Group (SPSG). A Wales
Social Partnership Unit (WSPU) is contracted to facilitate engagement between the Welsh
Government and the social partners. In practice its role appears limited.

There have been some recent reforms which are viewed positively. The nine-member
tripartite SPSG, drawn from the EDC, was established to put in place more effective
arrangements for regular and ongoing strategic dialogue between the social partners, Welsh
Ministers and Welsh Government officials. The WPC has been restructured. It brings
together representatives from trade unions, public sector employers and the Welsh
Government. A small Joint Executive has been established with three high level
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representatives from within each partner institution. It is supported by a joint secretariat
comprising representation from unions, public sector and government.

Evidence we received indicated that further reform and institutional development may be
required, in part to ensure consistency and strategic co-ordination. It is appropriate that the
tri-partite social partners themselves initiate any necessary reforms to this structure.

Greater clarity about the authority of social partnership bodies and clearer accountability
placed on those tasked with implementation would help ensure that agreements reached
through social partnership are implemented.

Measures may be required to ensure there is structured input from representatives of workers
on Welsh Government bodies set up at different levels whose functions relate to work and the
economy but where such input currently appears to be lacking. Examples might include
Regional Skills Councils and Public Services Boards. The role of such representation would
be to provide a perspective to inform collaborative deliberations.

Work may be required to ensure also that the full range of employing organisations is
represented and other appropriate stakeholders, such as Citizens Cymru-Wales, Oxfam-
Cymru, Business in the Community and others, are identified and involved.

7.3. Fair Work Wales Forums — ensuring sensitivity to context and
sustainability

We recommend that the Welsh Government, working within social partnership,
explores the feasibility of Fair Work Wales Forums with a view to initiating, fostering
and supporting these [R36].

As outlined in Part 2 of the Report, a key role for a Fair Work Wales Forum is to identify
what is an appropriate and proportionate expectation in relation to the detailed indicators of
the fair work characteristics within its particular context. A Forum could be regional or
industry/sector based, or, for example, concerned with small firms/micro businesses.

Fair Work Wales Forums would comprise the social partners, employers and unions, with an
expert independent element and should involve other stakeholders as appropriate. Relevant
bodies might include, for example, expert agencies such as Acas and EHRC, civil society
organisations, and organisations representing customers/clients.

There are some aspects of employment in Wales, such as the absence of employer bodies at
an appropriate level and the fact that some employers in Wales are branches of larger UK-
wide companies, which may pose challenges to establishing sector Fair Work Wales Forums.
Feasibility studies can explore the possibilities.

There are existing bodies of various kinds within different sectors in Wales which currently
bring together employers and, in some cases, employers and unions for various purposes.
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There are also regional bodies. Potentially existing bodies could be built upon, with social
partnership built in where this dimension is currently lacking.

Through social dialogue informed by expert advice, and supported by the Office for Fair
Work, a Fair Work Wales Forum would (among other things):

e Identify and agree what is an appropriate and proportionate expectation within their
particular context in relation to our recommended universal characteristics of fair
work;

e Develop tailored Fair Work Wales standard(s) and play a role in assessing the extent
to which the requirements of a Fair Work Wales standard are fulfilled;

e Identify particular fair work problems within their particular sector or industry etc.
and help tailor specific interventions to promote fair work;

e Promote awareness and ownership of the fair work agenda in its sector;

e Facilitate collaboration and shared learning within the sector; encourage communities
of practice;

e Promote and coordinate sector/industry-wide voluntary initiatives (e.g. around skills
and training);

e Help ensure ‘future proofing’ and sustainability of definition by understanding
developments in the nature of work and changing workplace in that sector and their
implications for the detailed fair work indicators;

e Provide a sector focus for inter-agency co-operation

We recommend a start be made by setting up a Fair Work Wales Forum in Social Care
[R37].

The care sector is identified as ‘foundational’ in the Welsh Government’s Economic Action
Plan, together with tourism, retail and food and drink. We consider that it should be
prioritised for action to promote fair work. It is a core industry that contributes to individual
and social well-being. Despite this contribution, it is a sector which displays various features
associated with insecurity and poor working environment. A large percentage of the social
care workforce is poorly paid and there is seeming undervaluation of the demanding,
complex and valuable work that (predominantly female) employees within the sector
perform.”

A Fair Work Wales Forum for social care will bring together the multiple stakeholders within
the industry to consider how best to promote fair work, including raising pay and improving
other conditions of employment. There are already various developments in this sector (see
for example Part 3.1). A Forum can bring together consideration of these, helping coherence
and interconnection. It is important, in the Commission’s view, that Welsh Government is
itself a participant in such a Forum and that the latter should address the questions of the
funding and organisation of the sector, seeking to promote improvement in employment
conditions through a programme of broader reform.
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7.4. Fair Work Wales standard(s) — facilitating self-assessment and
support

The elaboration of indicators for each of the characteristics of fair work outlined in Part 2 of
this Report provides criteria by which organisations can b