MODEL CONTRACT TERMS AND CONDITIONS

THIS AGREEMENT is made on

2014

BETWEEN
(1) [Name of Authority] of [Address] (the Authority); and

(2) [Contractor Limited] (company registered number:
office is at [Address] (the Contractor)

) whose registered

each one a Party and together the Parties

Definitions and Interpretation
1

Administering Authority
has the meaning given to it in Schedule 1 of the Local Government Pension Scheme
Regulations 2013 (SI No. 2356)
Admission Agreement
has the meaning given to it in Schedule 1 of the Local Government Pension Scheme
Regulations 2013 (SI No. 2356)
Admission Body
has the meaning given to it in Schedule 1 of the Local Government Pension Scheme
Regulations 2013 (SI No. 2356)
Appropriate Pension Provision
in respect of Eligible Employees, either:
(a)
membership, continued membership or continued eligibility for membership of
their Legacy Scheme; or
(b)
membership or eligibility for membership of a pension scheme, which is
certified by the Government Actuary's Department (GAD) as being broadly
comparable to the terms of their Legacy Scheme;
Assigned Employees
has the meaning given to it in clause 1.7 (Retendering);
Authority Existing Employee
in relation to any service equivalent to any of the Services, all those persons
employed by the Authority under a contract of employment (but excluding any person
engaged by the Authority as an independent contractor or persons employed by any
sub-contractor engaged by the Authority) who are wholly or substantially engaged in
the provision of that service as at the Service Transfer Date;
Authority
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This definition will not be needed where the Authority is also the Administering Authority.
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the contracting authority or public sector body in Wales to whom the Code of Practice
is addressed;
Cessation Date
any date on which the Contractor ceases to be an Admission Body or ceases to be
eligible to participate in a Legacy Scheme other than the LGPS other than as a result
of the termination or expiry of this Agreement or because it ceases to employ any
Eligible Employees;
Code
the Code of Practice on Workforce Matters in Public Sector Service Contracts 2014;
Code Obligations
the express obligations of the Contractor in clause 1.6 (Compliance with Code
Obligations);
Direct Losses
all damages, losses, liabilities, claims, actions, costs, expenses (including the cost of
legal or professional services, legal costs being on an indemnity basis), proceedings,
demands and charges whether arising under statute, contract or at common law;
Effective Date
the date(s) on which the Services (or any part of the Services), transfer from the
Authority [or any Third Party Employer] to the Service Provider or Sub-Contractor,
and a reference to the Effective Date shall be deemed to be the date on which the
employees in question transferred or will transfer to the Service Provider or SubContractor;
Eligible Employees
LGPS Eligible Employees and Non-LGPS Eligible Employees;
Employee Liability Information
the employee liability information to be provided pursuant to Regulation 11 of TUPE;
Future Service Provider
shall have the meaning given in clause 1.4.4 (Indemnities);
Legacy Scheme
the pension scheme of which the Eligible Employees are members, or are eligible for
membership of, or are in a waiting period to become a member of, prior to the
Relevant Transfer;
LGPS
the Local Government Pension Scheme established pursuant to regulations made in
exercise of powers under sections 7 and 12 of the Superannuation Act 1972 (as
amended from time to time);
LGPS Eligible Employee
(a)
Transferring Employees who are active members of (or are eligible to join) the
LGPS on the date of a Relevant Transfer including the Effective Date; and/or
(b)
Third Party Employees who are former employees of the Authority and who
were active members of (or who were eligible to join) the LGPS on the date of
a previous Relevant Transfer of the Services;
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New Joiner
all staff of the Contractor and/or any Sub-Contractor, whether they are recruited for
the purpose of the public service contract or whether they are existing or future staff
of the service provider, who are allocated to work on the public service contract
alongside the Transferring Employees;
Non-LGPS Eligible Employee
(a)
Transferring Employees who are active members of (or are eligible to join) a
Legacy Scheme other than the LGPS on the date of a Relevant Transfer
including the Effective Date; and/or
(b)
Third Party Employees who are former employees of the Authority and who
were active members of (or who were eligible to join) a Legacy Scheme other
than the LGPS on the date of a previous Relevant Transfer of the Services;
Participating Authority
any organisation which is required under the provisions governing any Legacy
Scheme to supervise the administration of all or part of such Scheme;
2

Participation Agreement
means an agreement between a Participating Authority and the Contractor or any
Sub-Contractor that named individuals, or all or any specified class of the
Contractor’s or Sub-contractor’s employees, may be members of a Legacy Scheme
other than the LGPS;
Pay
the ordinary basic or minimum wage or salary and any other consideration, whether
in cash or in kind, which a Transferring Employee receives either directly or indirectly
in respect of his or her employment with the Authority;
Relevant Employees
the employees who are the subject of a Relevant Transfer;
Relevant Transfer
a relevant transfer for the purposes of TUPE;
Returning Employees
has the meaning given to it in clause 1.7 (Retendering) and clause 1.8.2 (Termination
of Agreement);
Service Transfer Date
the transfer on a date agreed by the Parties to the Contractor of responsibility for
provision of (or procuring the provision by Sub-Contractors of) the Services in
accordance with this Agreement [NOTE – if likely to be more than one transfer date –
define "Relevant Service Transfer Date" – "the transfer on one or more dates agreed
by the Parties (each a "Relevant Service Transfer Date") to the Contractor of

2

The terms relating to the ability of third-party employers to participate in public sector pension schemes
other than the LGPS have not yet been finalised and various references, including “Non-LGPS Eligible
Employees”, “Participating Authority”, “Participation Agreement” and clause 2.3 may need to be
changed once the precise terms are known.
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responsibility for provision of (or procuring the provision by Sub-Contractors of) the
Services in accordance with this Agreement];
Services
the Services that the Contractor is required to provide under this Agreement;
[Specified Group of Transferring Employees
the group or category of employees described at Appendix ● to this Agreement;]
Third Party Employees
Employees of Third Party Employers whose contracts of employment transfer with
effect from the Effective Date to the Contractor or a Sub-Contractor by virtue of the
application of TUPE;
Third Party Employer
A service provider engaged by the Authority to provide Services to the Authority
before the Effective Date and whose employees will transfer to the Contractor on the
Effective Date;
Transferring Employee
an employee of the Authority (excluding, without limitation, any person engaged by
the Authority as an independent contractor or persons employed by any subcontractor engaged by the Authority) whose contract of employment becomes, by
virtue of the application of TUPE in relation to what is done for the purposes of
carrying out this Agreement between the Authority and the Contractor, a contract of
employment with someone other than the Authority;
TUPE
the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI No.
246) as amended by the Collective Redundancies and Transfer of Undertakings
(Protection of Employment)(Amendment) Regulations 2014 (SI No. 16).
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1.

TUPE AND EMPLOYEES

1.1

Relevant Transfers
The Authority and the Contractor agree that the following events:
1.1.1

the Service Transfer Date; and

1.1.2

where the identity of a provider (including the Authority) of any service
which constitutes or which will constitute one of the Services is
changed whether in anticipation of changes pursuant to this
Agreement or not,

shall constitute a Relevant Transfer and that the contracts of employment
(together with any collective agreement) of any Relevant Employees shall
have effect (subject to Regulation 4(7) of TUPE) thereafter as if originally
made between those employees and the new provider except insofar as such
contracts relate to any benefits for old age, invalidity or survivors under any
occupational pension scheme [(save as required under sections 257 and 258
of the Pensions Act 2004)]. On the occasion of a Relevant Transfer (save on
expiry or termination of this Agreement) the Contractor shall procure that the
former and the new Sub-Contractor shall both comply with their obligations
under TUPE.
The Authority shall comply with its obligations under TUPE in respect of each
Relevant Transfer pursuant to this Agreement and the Contractor shall
comply and shall procure that each Sub-Contractor shall comply with its
obligations (including without limitation the obligation under Regulation 13(4)
of TUPE) in respect of each Relevant Transfer pursuant to this Agreement
and each of the Authority and the Contractor shall indemnify the other against
any Direct Losses sustained as a result of any breach of this clause 1.1 by
the Party in default.
1.2

Offer of Employment
1.2.1

If TUPE does not apply to any person who is an Authority Existing
Employee, the Contractor shall offer to or shall procure the offer by the
relevant Sub-Contractor to each and every such employee a new
contract of employment commencing on the Service Transfer Date
under which the terms and conditions including full continuity of
employment shall not differ from those enjoyed immediately prior to
the Service Transfer Date (except insofar as such terms and
conditions relate to an occupational pension scheme) and the offer
shall be in writing, shall be open to acceptance for a period of not less
than ten (10) Business Days and shall be made:
(a)
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if it is believed that TUPE will not apply to a person, not less
than ten (10) Business Days before the Service Transfer Date;
or

(b)

1.3

1.4

if it is believed that TUPE applies to a person but it is
subsequently decided that TUPE does not so apply, as soon as
is practicable and in any event no later than ten (10) Business
Days after that decision is known to the Contractor.

1.2.2

Where any such offer as referred to in clause 1.2.1 is accepted, the
Authority shall comply with the terms of clause 1.3.1 and shall
indemnify and keep indemnified in full the Contractor on the same
terms and conditions as those set out in clauses 1.4.1, 1.4.2 and 1.4.3
of this Agreement as if there had been a Relevant Transfer in respect
of each and every Authority Existing Employee who has accepted any
such offer.

1.2.3

Where any such offer as referred to in clause 1.2.1 is accepted, the
Contractor shall act and shall procure that each relevant SubContractor shall act in all respects as if TUPE had applied to each and
every Authority Existing Employee who has accepted any such offer
and shall comply with clause 2 (Pensions) of this Agreement in
respect of each and every such employee who was immediately
before the Service Transfer Date an Authority Existing Employee.

1.2.4

Where any offer as referred to in clause 1.2.1 is not accepted and
TUPE does not apply, the relevant Authority Existing Employee shall
remain an employee of the Authority.

Emoluments and Outgoings
1.3.1

The Authority shall be responsible for all remuneration, benefits,
entitlements and outgoings in respect of the Transferring Employees,
and any other person who transfers to the Contractor (or any relevant
Sub-Contractor) pursuant to clause 1.2, including without limitation all
wages, holiday pay, bonuses, commissions, payments of PAYE,
National Insurance Contributions, pension contributions and
otherwise, up to the Service Transfer Date.

1.3.2

The Contractor shall be responsible or shall procure that any relevant
Sub-Contractor is responsible for all remuneration, benefits,
entitlements and outgoings in respect of the Relevant Employees and
any other person who either transfers to the Contractor (or any
relevant Sub-Contractor) pursuant to clause 1.2 or who is or will be
employed or engaged by the Contractor or any Sub-Contractor in
connection with the provision of any of the Services, including without
limitation all wages, holiday pay, bonuses, commission, payment of
PAYE, National Insurance Contributions, pension contributions and
otherwise, from and including the Service Transfer Date.

Indemnities
1.4.1
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The Authority shall indemnify and keep indemnified in full the
Contractor (for itself and for the benefit of each relevant SubContractor) against all Direct Losses incurred by the Contractor or any
relevant Sub-Contractor in connection with or as a result of:

(a)

a breach by the Authority of its obligations under clause 1.3.1;
and

(b)

subject to clause 1.4.4 any claim or demand by any
Transferring Employee that arises from any act, fault or
omission of the Authority in relation to any such employee prior
to the date of the Relevant Transfer (save where such act, fault
or omission arises as a result of the Contractor’s or any
relevant Sub-Contractor’s failure to comply with Regulation 13
of TUPE) and any such claim is not in connection with the
Relevant Transfer.

1.4.2

Where any liability in relation to any Transferring Employee, in respect
of his or her employment by the Authority or its termination which
transfers in whole or part in accordance with TUPE and/or the
Directive arises partly as a result of any act or omission occurring on
or before the Service Transfer Date and partly as a result of any act or
omission occurring after the Service Transfer Date, the Authority shall
indemnify and keep indemnified in full the Contractor or the relevant
Sub-Contractor against only such part of the Direct Losses sustained
by the Contractor or any Sub-Contractor in consequence of the liability
as is reasonably attributable to the act or omission occurring before
the Service Transfer Date.

1.4.3

The indemnities contained in clause 1.4.1 shall apply as if references
in those clauses to any Transferring Employee also included a
reference to any Relevant Employee and references to any act, fault
or omission of the Authority also included a reference to the relevant
Third Party Contractor employer of the Relevant Employee prior to the
Service Transfer Date to the extent that the Authority recovers any
sum in respect of the subject matter of those indemnities from such
Third Party Contractor under any indemnity or other legal entitlement it
has against such Third Party Contractor. The Authority will use all
reasonable endeavours to recover any such sums under any such
entitlement as is mentioned in this clause 1.4.3.

1.4.4

The Contractor shall indemnify and keep indemnified in full the
Authority, and at the Authority's request each and every service
provider who shall provide any service equivalent to any of the
Services immediately after expiry or earlier termination of this
Agreement (a Future Service Provider) against:
(a)
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all Direct Losses incurred by the Authority or any Future
Service Provider in connection with or as a result of any claim
or demand against the Authority or any Future Service
Provider by (i) any person who is or has been employed or
engaged by the Contractor or any Sub-Contractor in
connection with the provision of any of the Services or (ii) any
trade union or staff association or employee representative in
respect of any such person, in either case where such claim
arises as a result of any act, fault or omission of the Contractor
and/or any Sub-Contractor after the Service Transfer Date;

(b)

all Direct Losses incurred by the Authority or any Future
Service Provider in connection with or as a result of a breach
by the Contractor of its obligations under clause 1.3.2; and

(c)

all Direct Losses incurred by the Authority or any Future
Service Provider in connection with or as a result of any claim
by any Relevant Employee, trade union or staff association or
employee representative (whether or not recognised by the
Contractor and/or the relevant Sub-Contractor in respect of all
or any of the Relevant Employees) arising from or connected
with any failure by the Contractor and/or any Sub-Contractor to
comply with any legal obligation to such trade union, staff
association or other employee representative whether under
Regulation 13 of TUPE, under the Directive or otherwise and,
whether any such claim arises or has its origin before or after
the date of the Service Transfer Date.

.

1.4.5 The Contractor shall indemnify and keep indemnified in full the
Authority, against all Direct Losses incurred by the Authority in
connection with or as a result of:

1.4.6

1.5

(a)

any claim by any Relevant Employee that any proposed or
actual substantial change by the Contractor or any SubContractor to the Relevant Employees' working conditions or
any proposed measures of the Contractor or the relevant SubContractor are to that employee's detriment whether such claim
arises before or after the Service Transfer Date; and

(b)

any claim arising out of any misrepresentation or mis-statement
whether negligent or otherwise made by the Contractor or SubContractor to the Relevant Employees or their representatives
whether before on or after the Service Transfer Date and
whether liability for any such claim arises before on or after the
Service Transfer Date.

The indemnities in clauses 1.4.4 and 1.4.5 shall not apply in respect of
any sum for which the Authority is to indemnify the Contractor or a
relevant Sub-Contractor pursuant to clause 1.4.1 or to the extent that
the claim arises from a wrongful act or omission of the Authority or any
Future Service Provider.

Provision of Details and Indemnity
The Contractor shall as soon as reasonably practicable and in any event
within five (5) Business Days following a written request by the Authority
provide to the Authority details of any measures which the Contractor or any
Sub-Contractor envisages it or they will take in relation to any employees who
are or who will be the subject of a Relevant Transfer, and if there are no
measures, confirmation of that fact, and shall indemnify the Authority against
all Direct Losses resulting from any failure by the Contractor to comply with
this obligation.
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1.6

Compliance with Code Obligations
1.6.1

The Authority and the Contractor shall (and the Contractor shall
procure that any Sub-Contractor shall) have regard to the Code in
interpreting and applying the Code Obligations.

1.6.2

In addition to its obligations pursuant to clause 1.2 and subject to
clause 1.6.4, the Contractor shall procure that any New Joiners shall
be employed on terms and conditions of employment which are:
(a)

overall fair and reasonable and no less favourable than those
of the Transferring Employees [(or, where employees transfer
from more than one Authority, the Specified Group of
Transferring Employees)] engaged in the provision of the
Services who are working alongside and holding the same or a
similar position to that of the New Joiners; or

(b)

the same as the Contractor’s existing staff, where those terms
and conditions of employment are the subject of national
agreement.

1.6.3

The Contractor shall, and shall procure that any relevant SubContractor shall, consult with the recognised trade unions and where
there is no recognised trade union any other employee representative
body on the terms to be offered to the New Joiners pursuant to clause
1.6.2.

1.6.4

In addition to its obligations under clause 1.6.2, the Contractor shall
procure that the New Joiners are offered either:

1.6.5

3

(a)

membership of the LGPS where the Contractor has entered
into an Admission Agreement; or

(b)

membership of the relevant Legacy Scheme other than the
LGPS where, under the 2013 Fair Deal3, the employer has
entered into a Participation Agreement as set out in the Fair
Deal; or

(c)

membership of a pension scheme which meets the autoenrolment standards under the Pensions Act 2008 (whether or
not the Act requires the service provider to offer membership to
the New Joiner).

During the term of this Agreement, the Contractor shall provide or
procure that the Authority is provided with such accurate and complete
information as requested by the Authority as soon as reasonably
practicable, including the terms and conditions of employment of the
Transferring Employees and the New Joiners, where this is required to
monitor the Contractor's compliance with its Code Obligations.

A Fair Deal for Staff Pensions (October 2013) – Appendix to the Cabinet Office Statement of Practice
on Staff Transfers in the Public Sector
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1.6.6

The Contractor shall and shall procure that any relevant SubContractor shall support the Welsh Government sponsored review and
monitoring programme on the impact of the Code4 and provide the
Authority as requested with such accurate and complete information
as soon as reasonably practicable in order to assist the Authority in
doing this.

1.6.7

The Authority and the Contractor shall in the first instance seek to
resolve by discussions between them any complaints from any
employee or any recognised trade union in relation to compliance by
the Contractor and any Sub-Contractor with its Code Obligations.

1.6.8

Where it appears to the Authority or the Contractor that it is not
possible to resolve the matter by continuing discussions between
them pursuant to clause 1.6.7 or where an employee of the Contractor
or any recognised trade union writes to the Authority to confirm that it
has been unable to resolve its complaint directly with the Contractor or
any Sub-Contractor in relation to the Contractor's Code Obligations:

1.6.9
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(a)

the Authority shall first write to the Contractor to seek an
explanation for the alleged failure by the Contractor to comply
with its Code Obligations. The Contractor shall or shall
procure that the relevant Sub-Contractor provide such an
explanation in writing within five (5) Business Days of receipt of
the request from the Authority;

(b)

if the response provided by the Contractor or any SubContractor satisfies the Authority that the Code Obligations
have been met, then the Authority will inform the complainant
of this;

(c)

in the event that the Authority is not satisfied with the response
provided by the Contractor or any Sub-Contractor the Authority
shall write to the Contractor to require the Contractor to take
immediate action to resolve this dispute; and

(d)

if, following such a request by the Authority the Contractor still
appears to the Authority not to be complying with its Code
Obligations, the Authority shall seek to enforce the terms of
this clause 1.6.

The Authority, the Contractor (or any Sub-Contractor) and any
recognised trade unions and/or other staff representatives shall have
access to the Alternative Dispute Resolution process set out in the
Annex to the Code5 as a means of resolving any disputes arising from
the application of the Code.

The details of the reporting requirements faced by public bodies are included within the Code in
Appendix A.
5
At Appendix A.
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1.7

Retendering
1.7.1

1.7.2
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The Contractor shall (and shall procure that any Sub-Contractor shall)
within the period of twelve (12) months immediately preceding the
expiry of this Agreement or following the service of a notice or as a
consequence of the Authority notifying the Contractor of its intention to
retender this Agreement:
(a)

on receiving a written request from the Authority provide in
respect of any person engaged or employed by the Contractor
or any Sub-Contractor in the provision of the Services (the
“Assigned Employees”) full and accurate details regarding
the identity, number, age, sex, length of service, job title, grade
and terms and conditions of employment of and other matters
affecting each of those Assigned Employees who it is
expected, if they remain in the employment of the Contractor
or of any Sub-Contractor as the case may be until immediately
before the Termination Date, would be Returning Employees
(the “Retendering Information”);

(b)

provide the Retendering Information promptly and at no cost to
the Authority;

(c)

notify the Authority forthwith in writing of any material changes
to the Retendering Information promptly as and when such
changes arise;

(d)

be precluded from making any material increase or decrease in
the numbers of Assigned Employees other than in the ordinary
course of business and with the Authority's prior written
consent (such consent not to be unreasonably withheld or
delayed);

(e)

be precluded from making any increase in the remuneration or
other change in the terms and conditions of the Assigned
Employees other than in the ordinary course of business and
with the Authority's prior written consent (such consent not to
be unreasonably withheld or delayed); and

(f)

be precluded from transferring any of the Assigned Employees
to another part of its business or moving other employees from
elsewhere in its or their business who have not previously been
employed or engaged in providing the Services to provide the
Services save with the Authority's prior written consent (such
consent not be unreasonably withheld or delayed).

The Contractor shall indemnify and shall keep indemnified in full the
Authority and at the Authority's request any Future Service Provider
against all Direct Losses arising from any claim by any party as a
result of the Contractor or Sub-Contractor failing to provide or
promptly to provide the Authority and/or any Future Service Provider
where requested by the Authority with any Retendering Information
and/or Employee Liability Information or to provide full Retendering
Information and/or Employee Liability Information or as a result of any
material inaccuracy in or omission from the Retendering Information

and/or Employee Liability Information provided that this indemnity
shall not apply to the extent that such information was originally
provided to the Contractor by the Authority and was materially
inaccurate or incomplete when originally provided.
1.8

Termination of Agreement
1.8.1

On the expiry or earlier termination of this Agreement, the Authority
and the Contractor agree that it is their intention that TUPE shall apply
in respect of the provision thereafter of any service equivalent to a
Service but the position shall be determined in accordance with the
law at the date of expiry or termination as the case may be and this
clause is without prejudice to such determination.

1.8.2

For the purposes of this clause 1.8 Returning Employees shall mean
those employees wholly or mainly engaged in the provision of the
Services as the case may be as immediately before the expiry or
termination of this Agreement whose employment transfers to the
Authority or a Future Service Provider pursuant to TUPE. Upon expiry
or earlier termination of this Agreement for whatever reason (such
date being termed the Return Date), the provisions of this clause 1.8
will apply:
(a)

the Contractor shall or shall procure that all wages, salaries
and other benefits of the Returning Employees and other
employees or former employees of the Contractor or the SubContractors (who had been engaged in the provision of the
Services) and all PAYE tax deductions and National Insurance
Contributions relating thereto in respect of the employment of
the Returning Employees and such other employees or former
employees of the Contractor or Sub-Contractors up to the
Return Date are satisfied;

(b)

the Authority shall ensure or shall procure that all wages,
salaries and other benefits of the Returning Employees (who
had been engaged in the provision of the Services) and all
PAYE tax deductions and National Insurance Contributions
relating thereto in respect of the employment of the Returning
Employees on and after the Return Date are satisfied;

(c)

without prejudice to clause 1.8.2(a), the Contractor shall:
(i)
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remain (and procure that Sub-Contractors shall remain)
(as relevant) responsible for all the Contractor's or SubContractor's employees (other than the Returning
Employees) on or after the time of expiry or termination
of this Agreement and shall indemnify the Authority and
any Future Service Provider against all Direct Losses
incurred by the Authority or any Future Service Provider
resulting from any claim whatsoever whether arising
before on or after the Return Date by or on behalf of
any of the Contractor's or Sub-Contractor's employees
who do not constitute the Returning Employees; and

(ii)

1.9

in respect of those employees who constitute Returning
Employees the Contractor shall indemnify the Authority
and any Future Service Provider against all Direct
Losses incurred by the Authority or any Future Service
Provider resulting from any claim whatsoever by or on
behalf of any of the Returning Employees in respect of
the period after the Relevant Service Transfer Date but
on or before the Return Date (whether any such claim,
attributable to the period up to and on the Return Date,
arises before, on or after the Return Date) where such
claim arises out of any act, fault or omission of the
Contractor and/or any Sub-Contractor including but not
limited to any failure by the Contractor or any SubContractor to comply with its or their obligations under
Regulation 13 of TUPE and/or Article 6 of the Directive
as if such legislation applied, even if it does not in fact
apply save to the extent that any such failure to comply
arises as a result of an act or omission of the Authority
or any Future Service Provider.

1.8.3

The Authority shall be entitled to assign the benefit of the indemnities
set out in clause 1.8.2 to any Future Service Provider.

1.8.4

The Authority shall indemnify the Contractor (for itself and for the
benefit of each relevant Sub-Contractor) in respect of those
employees who constitute Returning Employees against all Direct
Losses incurred by the Contractor or any relevant Sub-Contractor in
connection with or as a result of any failure by the Authority or any
Future Service Provider to comply with its or their obligations under
Regulation 13 of TUPE and/or Article 6 of the Directive as if such
legislation applied, even if it does not in fact so apply save to the
extent that any such failure arises as a result of any act or omission of
the Contractor or any relevant Sub-Contractor.

Offer of Employment on Expiry or Termination
1.9.1

If TUPE does not apply on the expiry or earlier termination of this
Agreement, the Authority shall procure that each Future Service
Provider (including the Authority) shall offer employment to the
persons employed by the Contractor or a Sub-Contractor in the
provision of the Services immediately before the Return Date.

1.9.2

If an offer of employment is made in accordance with clause 1.9.1, the
employment shall be on the same terms and conditions (except for
entitlement to membership of an occupational pension scheme, which
shall be dealt with in accordance with clause 2 (Pensions)) as applied
immediately before the expiry or earlier termination of this Agreement
including full continuity of employment, except that the Authority or
Future Service Provider may at its absolute discretion not offer such
terms and conditions if there has been any change to the terms and
conditions of the persons concerned in breach of clause 1.7.
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1.10

1.9.3

Where any such offer as referred to in clause 1.9.1 is accepted, the
Contractor shall indemnify and keep indemnified in full the Authority
and/or any Future Service Provider on the same terms and conditions
as those set out in clause 1.4 of this Agreement as if there had been a
Relevant Transfer in respect of each and every employee who has
accepted any such offer and for the purposes of this clause 1 each
and every such employee shall be treated as if they were a Returning
Employee.

1.9.4

Where any offer as referred to in clause 1.9.1 is not accepted and
TUPE does not apply, the relevant employee shall remain an
employee of the Contractor or Sub-Contractor as appropriate.

Sub-Contractors
In the event that the Contractor enters into any Sub-Contract in connection
with this Agreement, it shall impose obligations on its Sub-Contractors in the
same terms as those imposed on it pursuant to this clause 1 and to clause 2
(Pensions) and shall procure that the Sub-Contractor complies with such
terms. The Contractor shall indemnify and keep the Authority indemnified in
full against all Direct Losses, incurred by the Authority or any Future Service
Provider as a result of or in connection with any failure on the part of the
Contractor to comply with this clause and/or the Sub-Contractor's failure to
comply with such terms.

2.

PENSIONS

2.1

Contractor to secure Appropriate Pension Provision
The Contractor shall or shall procure that any relevant Sub-Contractor shall
ensure that all Eligible Employees are offered Appropriate Pension Provision
with effect from the Effective Date up to and including the date of the
termination or expiry of this Agreement.

2.2

Contractor Becoming an Admission Body within LGPS
Where the Contractor or a Sub-Contractor employs any LGPS Eligible
Employees from a Service Transfer Date the provisions of this clause 2.2
shall apply, save where the Authority accepts that exceptional circumstances
exist where there are special reasons which mean that it would not be
appropriate for the provisions of this clause 2.2 to apply, in which case the
provisions of clause 2.5 shall apply instead.
2.2.1 The Contractor shall offer such LGPS Eligible Employees membership
of the LGPS and shall procure that it and/or each relevant SubContractor shall become an Admission Body. The Contractor shall
before the Service Transfer Date execute and procure that each
relevant Sub-Contractor executes an Admission Agreement, which will
have effect from and including the Service Transfer Date.
2.2.2 The Authority shall before the Service Transfer Date execute each of
the Admission Agreements referred to in clause 2.2.1 [and shall use
reasonable endeavours to ensure that the Administering Authority
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executes each such Partner Admission Agreement before the Service
Transfer Date6].
2.2.3 Without prejudice to the generality of this clause 2.2, the Contractor
hereby indemnifies the Authority and/or any Future Service Provider
and, in each case, their sub-contractors on demand from and against
all Direct Losses suffered or incurred by it or them which arise from
any breach by the Contractor or any Sub-Contractor of the terms of
any Admission Agreement to the extent that such liability arises before
or as a result of the termination or expiry of this Agreement
(howsoever caused).
2.2.4 Without prejudice to the generality of the requirements of this clause
2.2, the Contractor shall procure that it and each relevant SubContractor shall as soon as reasonably practicable obtain any
indemnity or bond required in accordance with the Admission
Agreements.
2.2.5 The Authority shall have a right to set off against any payments due to
the Contractor under this Agreement an amount equal to any overdue
employer and employee contributions and other payments (and
interest payable) due from the Contractor or from any relevant SubContractor (as applicable) under the Admission Agreement.
2.3

Contractor Participating in other Legacy Scheme
Where the Contractor or a Sub-Contractor employs any Non-LGPS Eligible
Employees from a Service Transfer Date the provisions of this clause 2.3
shall apply, save where the Authority accepts that exceptional circumstances
exist where there are special reasons which mean that it would not be
appropriate for the provisions of this clause 2.3 to apply, in which case the
provisions of clause 2.5 shall apply instead.
2.3.1 The Contractor shall offer such Non-LGPS Eligible Employees
membership of the applicable Legacy Scheme and shall procure that it
and/or each relevant Sub-Contractor shall enter into an appropriate
Participation Agreement in respect of such membership. The
Contractor shall before the Service Transfer Date execute and procure
that each relevant Sub-Contractor executes any appropriate
Participation Agreement, which will have effect from and including the
Service Transfer Date.
2.3.2 The Authority shall, where appropriate, before the Service Transfer
Date execute each of the Participation Agreements referred to in
clause 2.3.1 [and shall, where required, use reasonable endeavours to
ensure that any Participating Authority executes each such
Participation Agreement before the Service Transfer Date7].
2.3.3 Without prejudice to the generality of this clause 2.3, the Contractor
hereby indemnifies the Authority and/or any Future Service Provider
and, in each case, their sub-contractors on demand from and against

6

The wording in square brackets will not be required where the Authority is also the Administering
Authority.
7
The wording in square brackets will not be required where the Authority is also the Administering
Authority.
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all Direct Losses suffered or incurred by it or them which arise from
any breach by the Contractor or any Sub-Contractor of the terms of
any Participation Agreement to the extent that such liability arises
before or as a result of the termination or expiry of this Agreement
(howsoever caused).
2.3.4 Without prejudice to the generality of the requirements of this clause
2.3, the Contractor shall procure that it and each relevant SubContractor shall as soon as reasonably practicable obtain any
indemnity or bond required in accordance with any Participation
Agreement.
2.3.5 The Authority shall have a right to set off against any payments due to
the Contractor under this Agreement an amount equal to any overdue
employer and employee contributions and other payments (and
interest payable) due from the Contractor or from any relevant SubContractor (as applicable) under any Participation Agreement.
2.4

Contractor Ceases to be an Admission Body
If the Contractor or any Sub-Contractor employs any Eligible Employees from
a Service Transfer Date and:
2.4.1 exceptional circumstances exist where there are special reasons for
not providing LGPS Eligible Employees membership of the LGPS
and/or Non-LGPS Eligible Employees membership of the applicable
Legacy Scheme; or
2.4.3 if for any reason after the Service Transfer Date the Contractor or any
relevant Sub-Contractor ceases to be an Admission Body or ceases to
be able to participate in any applicable Legacy Scheme other than the
LGPS other than on the date of termination or expiry of this Agreement
or because it ceases to employ any Eligible Employees;
then the provisions of clauses 2.2 and/or 2.3 shall not apply (without prejudice
to any rights of the Authority under those clauses) and the provisions of
clause 2.5 (Contractor Scheme) shall apply.

2.5

Contractor Scheme
Where this clause 2.5 applies pursuant to clause 2.4, the following shall
apply:
2.5.1 the Contractor shall or shall procure that any relevant Sub-Contractor
shall not later than the Service Transfer Date or the Cessation Date
(as the case may be) nominate to the Authority in writing the
occupational pension scheme or schemes which it proposes shall be
the Contractor Scheme for the purposes of this clause 2.5. Such
pension scheme or schemes must be:
2.5.1.1 established within three (3) months of the Service Transfer
Date or Cessation Date (as the case may be);
2.5.1.2 reasonably acceptable to the Authority (such acceptance not
to be unreasonably withheld or delayed);
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2.5.1.3 a registered pension scheme for the purposes of Part 4 of the
Finance Act 2004; and
2.5.1.4 certified by the Government Actuary's Department or an
actuary nominated by the Authority in accordance with
relevant guidance produced by the Government Actuary's
Department as providing benefits which are the same as,
broadly comparable to or better than those benefits provided
by the applicable Legacy Scheme;
2.5.2 the Contractor undertakes to the Authority (for the benefit of the
Authority itself and for the Authority as agent and trustee for the
benefit of the Eligible Employees) that it shall and shall procure that
any relevant Sub-Contractor shall procure that:
2.5.2.1 the Eligible Employees shall by three (3) months before the
Service Transfer Date or the Cessation Date (as the case
may be) be offered membership of the Contractor Scheme
with effect from and including the Service Transfer Date or
Cessation Date (as the case may be);
2.5.2.2 the Contractor Scheme shall provide benefits in respect of the
Eligible Employees' periods of service on and after the
Service Transfer Date or Cessation Date (as the case may
be) which the Government Actuary's Department or an
actuary nominated by the Authority in accordance with
relevant guidance produced by the Government Actuary's
Department shall certify to be the same as, broadly
comparable to or better than the benefits which the Eligible
Employees were entitled to under the applicable Legacy
Scheme at the Service Transfer Date or the Cessation Date
(as the case may be);
2.5.2.3 if the Contractor Scheme is terminated, a replacement
pension scheme shall be provided with immediate effect for
those Eligible Employees who are still employed by the
Contractor or relevant Sub-Contractor. The replacement
scheme must comply with this clause 2.5 as if it were the
Contractor Scheme;
2.5.2.4 before the Service Transfer Date or Cessation Date (as the
case may be) the trustees of the Contractor Scheme shall
undertake by deed to the Authority and to any Administering
Authority or Participating Authority as may be required by the
provisions governing any Legacy Scheme that they shall cooperate with the provisions of clauses 2.5, 2.6 and [Schedule
23] to the extent applicable to them; and
2.5.2.5 where the Contractor Scheme has not been established at
the Service Transfer Date or Cessation Date (as the case
may be), the Eligible Employees shall be provided with
benefits in respect of death-in-service which are no less
favourable than the death-in-service benefits provided by the
Legacy Scheme immediately before the Service Transfer
Date or Cessation Date (as the case may be). Such benefits
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will continue to be provided until death-in-service benefits are
provided by the Contractor Scheme; and
2.5.3 The Authority’s actuary shall determine the terms for any bulk
transfers from a Legacy Scheme to the Contractor's Scheme following
the Service Transfer Date and any subsequent bulk transfers on
termination or expiry of this Agreement.
2.6

Undertaking from the Contractor
The Contractor undertakes to the Authority (for the benefit of the Authority
itself and for the Authority as agent and trustee for the benefit of the Eligible
Employees) that:
2.6.1 all information which the Authority or any Administering Authority or
Participating Authority or their respective professional advisers may
reasonably request from the Contractor or any relevant SubContractor for the administration of the Legacy Scheme or concerning
any other matters raised in clause 2.5 or this clause 2.6 shall be
supplied to them as expeditiously as possible;
2.6.2 it shall not and shall procure that any relevant Sub-Contractor shall
not, without the consent in writing of the Authority or any other person
as may be required by the provisions governing any Legacy Scheme
(which shall only be given subject to the payment by the Contractor or
the relevant Sub-Contractor of such reasonable costs as the Authority
or any Administering Authority or Participating Authority may require)
consent to instigate, encourage or assist any event which could
impose on the Legacy Scheme or on the Authority a cost in respect of
any Eligible Employee greater than the cost which would have been
payable in respect of that Eligible Employee had that consent,
instigation, encouragement or assistance not been given;
2.6.3 until the Service Transfer Date, it shall not and shall procure that any
relevant Sub-Contractor shall not issue any announcements (whether
in writing or not) to the Eligible Employees concerning the matters
stated in clauses 2.2 or 2.3 without the consent in writing of the
Authority and any Administering Authority or Participating Authority
(not to be unreasonably withheld or delayed);
2.6.4 it shall not and shall procure that any relevant Sub-Contractor shall not
take or omit to take any action which would materially affect the
benefits under any Legacy Scheme or under the Contractor Scheme
of any Eligible Employees who are or will be employed wholly or
partially in connection with the Services without the prior written
agreement of the Authority or any other person as may be required by
the provisions governing any Legacy Scheme (not to be unreasonably
withheld or delayed) provided that the Contractor and/or such SubContractor will be so entitled without the requirement of consent to
give effect to any pre-existing contractual obligations to any Eligible
Employees; and
2.6.5 it shall and shall procure that any relevant Sub-Contractor shall offer
any of its Eligible Employees who cease to be engaged in the
provision of the Services and thereby cease to be eligible for
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membership of a Legacy Scheme membership of the Contractor
Scheme as soon as reasonably practicable after ceasing to be so
engaged unless such an Eligible Employee has voluntarily ceased to
be engaged in the provision of the Services.
2.7

Discretionary Benefits
2.7.1 Where the Contractor or a Sub-Contractor participates in a Legacy
Scheme, the Contractor shall and/or shall procure that any relevant
Sub-Contractor shall award benefits (where permitted) to the Eligible
Employees under the Legacy Scheme in circumstances where the
Eligible Employees would have received such benefits had they still
been employed by the Authority; and
2.7.2 Where the award of benefits in clause 2.7.1 is not permitted under the
Legacy Scheme or the Contractor and/or a Sub-Contractor does not
participate in the applicable Legacy Scheme, the Contractor shall
and/or shall procure that any Sub-Contractor shall award benefits to
the Eligible Employees which are identical to the benefits the Eligible
Employees would have received under the Legacy Scheme in
circumstances where the Eligible Employees would have received
such benefits had they still been employed by the Authority.
2.7.3 Under clause 2.7.1 and 2.7.2, where such benefits are of a
discretionary nature, they shall be awarded on the basis of the
Authority's written policy in relation to such benefits at the time of the
Service Transfer Date (which the Authority shall provide upon
request). Where the payment of such benefits is not, for whatever
reason, possible, the Contractor shall and/or shall procure that any
relevant Sub-Contractor shall compensate the Eligible Employees in a
manner which is broadly comparable or equivalent in cash terms.

2.8

Claims from Eligible Employees or Trade Unions
The Contractor hereby indemnifies the Authority and/or any Future Service
Provider and, in each case, their sub-contractors from and against all Direct
Losses suffered or incurred by it or them which arise from claims by Eligible
Employees of the Contractor and/or of any Sub-Contractor or by any trade
unions, elected employee representatives or staff associations in respect of
all or any such Eligible Employees which losses:
2.8.1 relate to pension rights in respect of periods of employment on and
after the Service Transfer Date until the date of termination or expiry of
this Agreement; or
2.8.2 arise out of the failure of the Contractor and/or any relevant SubContractor to comply with the provisions of this clause 2 before the
date of termination or expiry of this Agreement.

2.9

Liability for Costs
The costs of the Authority necessarily and reasonably incurred in connection
with the Partner Admission Agreement and/or of obtaining the necessary
certification of comparability in accordance with clause 2.5 shall be borne by
the Contractor.
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2.10

Transfer to another Employer
Save on expiry or termination of this Agreement, if the employment of any
Eligible Employee transfers to another employer (by way of a transfer under
TUPE) the Contractor shall and shall procure that any relevant SubContractor shall:
2.10.1 consult with and inform those Eligible Employees of the pension
provisions relating to that transfer; and
2.10.2 procure that the employer to which the Eligible Employees are
transferred (the New Employer) complies with the provisions of this
clause 2 provided that references to the "Sub-Contractor" will become
references to the New Employer, references to "Service Transfer
Date" will become references to the date of the transfer to the New
Employer and references to "Eligible Employees" will become
references to the Eligible Employees so transferred to the New
Employer.

2.11

Pension Issues on Expiry or Termination
The Contractor shall and shall procure that any relevant Sub-Contractor shall:
2.11.1 maintain such documents and information as will be reasonably
required to manage the pension aspects of any onward transfer of any
person engaged or employed by the Contractor or any Sub-Contractor
in the provision of the Services on the expiry or termination of this
Agreement (including without limitation identification of the Eligible
Employees);
2.11.2 promptly provide to the Authority such documents and information
mentioned in clause 2.11.1 which the Authority may reasonably
request in advance of the expiry or termination of this Agreement; and
2.11.3 fully co-operate (and procure that the trustees of the Contractor's
Scheme shall fully co-operate) with the reasonable requests of the
Authority relating to any administrative tasks necessary to deal with
the pension aspects of any onward transfer of any person engaged or
employed by the Contractor or any Sub-Contractor in the provision of
the Services on the expiry or termination of this Agreement.
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