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Dear                                    , 
 
Request for Information – ATISN 11976 

 
I wrote to you on 1 and 26 February regarding your request for information in which 
you asked for:   
 
1. All available correspondence between the Welsh Government and the UK 

Government regarding the M4 and VAT, since 6 May 2016. 
  

Discussions between Welsh Government and UK Government are ongoing. However, 
I confirm we hold information caught by your request.  The information we hold is a 
single e-mail exchange with HMRC.  I have concluded, however, that this information 
is exempt from disclosure under Section 29(1)(b), the economy, Section 40, personal 
data and Section 43(2), commercial interests, of the Freedom of Information Act 2000.  
Full reasoning for withholding the information under these exemptions is given at 
Annex 1. 
 
If you are dissatisfied with the Welsh Government’s handling of your request, you can 
ask for an internal review within 40 working days of the date of this response.  
Requests for an internal review should be addressed to the Welsh Government’s 
Freedom of Information Officer at:  
 
Information Rights Unit, Welsh Government, Cathays Park, Cardiff, CF10 3NQ or  

   
 

20 March 2018 



 

 

 

 

 

 

FreedomOfInformationOfficer@gov.wales.  Please remember to quote the ATISN 
reference number above.     
 
You also have the right to complain to the Information Commissioner.  The Information 
Commissioner can be contacted at:  Information Commissioner’s Office, Wycliffe 
House, Water Lane, Wilmslow, Cheshire, SK9 5AF. 
 
However, please note that the Commissioner will not normally investigate a complaint 
until it has been through our own internal review process. 
 
Yours sincerely 
 
 
 
 

mailto:FreedomOfInformationOfficer@gov.wales


 

 

 

 

 

 

ANNEX 1 
 

ATISN 11976 – APPLICATION OF EXEMPTIONS 
 

Decisions relating to non-disclosure have been taken with due consideration of the 
exemptions identified under Sections 29, the economy, Section 40, personal data and 
Section 43(2), commercial interests, of the Freedom of Information Act 2000 (FOIA).  
 
With the exception of Section 40, the above exemptions are qualified (public interest 
tested) exemptions. This means that in order to engage them, the Welsh Government 
must show that the public interest in withholding the information is greater than the 
public interest in releasing it.  Consideration has therefore been given to the effects of 
disclosure of the information to the world at large as the information is made available 
to anybody and everybody, not just the requestor. As such, when considering your 
request, the wider effects of disclosure have been considered rather than any personal 
interest you may have in being provided with the information. 
 
Captured Information 
 
The information we hold consists of an e-mail exchange between Welsh Government 
and Her Majesty’s Revenue & Customs (HMRC). 
 
Section 29(1)(a)- the economy 
 
This exemption relates to the information contained in the e-mail exchange described 
above.  The exemption states: 
 
29.—(1) Information is exempt information if its disclosure under this Act would, or 
would be likely to, prejudice- 
(a) the economic interests of the United Kingdom or of any part of the United Kingdom,  
 
Prejudice Test 
 
Releasing the information at this time would be likely to affect the Welsh economy.  If 
the Welsh Government were to release the information before discussions with HMRC 
and third parties affected by the proposed M4 scheme around Newport were 
concluded, as well as the ongoing Public Inquiry, it would be likely to give a misleading 
picture as to the final cost of the scheme.  Disclosure would also be likely to constrain 
the Welsh Government’s ability to negotiate other commercial contracts on this 
scheme if its commercial considerations were made public.   
   
Public interest arguments in favour of release 
 
It is recognised there is public interest in openness and transparency within 
Government, particularly in terms of efficiency, effectiveness and in holding spending 
Departments to account. It is also recognised that disclosing the information might 
increase understanding of how public money is used in relation to the M4 and VAT.   
 
 



 

 

 

 

 

 

Public interest arguments in favour of withholding 
 

The information captured by the request includes commercially sensitive information 
regarding negotiations with a third party affected by the scheme.  As explained above, 
disclosure of the information to the world at large would be likely to constrain the 
Welsh Government’s ability to negotiate other commercial contracts on this scheme 
because the Welsh Government would be showing its negotiating hand.  It would be 
likely that this would put at risk the economic interests of Wales and the public purse.  
This would not be in the public interest. 
 
Whilst it is recognised that, as a general rule, the sensitivity of information is likely to 
change over time, in this case the information captured is very much current 
information which we accept that over time may become less commercially sensitive.  
 
The Welsh Government is therefore of the view that the public interest is best served 
by withholding the information in the exchange in order to protect the wider economic 
interests of Wales and ensuring that negotiations with third parties are successfully 
completed without prejudicing Welsh Government’s negotiating position.  
 
Section 43(2) – commercial interests 
 

This exemption relates to information contained within the e-mail exchange referred to 
above regarding Associated British Ports Ltd.  This exemption states: 
 
(2) Information is exempt information if its disclosure under this Act would, or would 

be likely to, prejudice the commercial interests of any person (including the public 
authority holding it). 

 
Prejudice Test 
 
The information includes references to commercial negotiations with a third party,  
Associated British Ports Ltd (ABP), whose view has been sought with regards to this 
request.  It would be likely that the release of the information to the world at large 
would prejudice ABP’s commercial relationships with its tenants, licensees, agreement 
holders and other occupiers within the Port., particularly given the nature of the 
mitigation works contemplated by Welsh Government in connection with the M4 
project, most of which could have a direct impact on the tenants, licensees, agreement 
holders and other occupiers within the Port.  
 

In light of the current relationship between the Welsh Government and ABP, the 
confidential nature of the withheld information and the mutual understanding that the 
information remain commercially sensitive, the possibility of prejudice to ABP occurring 
is real and more than a hypothetical possibility. 
 
Public interest arguments in favour of release 
 
There is a public interest in openness and transparency within government, particularly 
in terms of ensuring transparent and accountable government by disclosing the 
considerations given by the Welsh Government with regards to spending public money 
and that the money is spent wisely.   



 

 

 

 

 

 

Public interest arguments in favour of withholding 
 
The Welsh Government is of the view that disclosure of the information at this time 
would be likely to prejudice ABP’s commercial relationship with its tenants, licensees, 
agreement holders and other occupiers within the Port.  Releasing the information to 
the world at large would not be in the public interest as it would be likely to prejudice 
the Welsh Government and ABP’s ability to engage, perform and complete the 
provision of the mitigation works contemplated by Welsh Government in connection 
with the M4 project.   
 
Given the nature of the proposed M4 mitigation works, there is a significant amount of 
data already available to members of the public.  I am aware that as a general rule, the 
sensitivity of information is likely to reduce over time, so that the age of information, or 
timing of the request may be relevant in determining whether to apply the exemption, 
or where the public interest may lie. In this case, however, the information captured is 
very much current information. 
  

In conclusion, I believe that the balance of the public interest therefore falls in favour of 
withholding the information. 
 

Section 40 – Personal Data 
 
Section 40 of the Freedom of Information Act  sets out an exemption from the right to 
know if the information requested is personal information protected by the Data 
Protection Act 1998 (DPA).  Personal data is defined in Section 1(1) of the DPA as: 
“personal data” means data which relates to a living individual who can be identified 
from those data; or from those data and other information which is in the possession 
of, or is likely to come into the possession of, the data controller”. 
 
I have concluded that, in this instance, the withheld information within the Departure 
Request amounts to third party personal data.  
 
Under Section 40(2) of the FOI Act, personal data is exempt from release if disclosure 
would breach one of the data protection principles.  I consider the principle being most 
relevant in this instance as being the first. 
 

The first data protection principle states: 
 
Personal data shall be processed fairly and lawfully and, in particular, shall not be 
processed unless - 
(a) at least one of the conditions in Schedule 2 is met, and (b) in the case of sensitive 
personal data, at least one of the conditions in Schedule 3 is also met. 
 
I consider that the withheld information in relation to names and contact details falls 
within the description of personal data as defined by the DPA and that its disclosure 
would breach the first data protection principle. The first data protection principle has 
two components: 
 
1. Personal data shall be processed fairly and lawfully and 



 

 

 

 

 

 

2. Personal data shall not be processed unless at least one of the conditions in  DPA 
schedule 2 is met 

 
Guidance from the Information Commissioner’s Office (Personal information (section 
40 and regulation 13) v 1.4) states: 
 
If disclosure would not be fair, then the information is exempt from disclosure. 
 
This approach was endorsed by the Court of Appeal in the case of Deborah Clark v 
the Information Commissioner and East Hertfordshire District Council where it was 
held: 
 
“The first data protection principle entails a consideration of whether it would be fair to 
disclose the personal data in all the circumstances. The Commissioner determined 
that it would not be fair to disclose the requested information and thus the first data 
protection principle would be breached. There was no need in the present case 
therefore to consider whether any other Schedule 2 condition or conditions could be 
met because even if such conditions could be established, it would still not be possible 
to disclose the personal data without breaching the DPA” (paragraph 63). 
 
Our analysis of the ICO’s key considerations in assessing ‘fairness’, as set out in the 
Guidance, are presented below. 
 
The withheld information amounts to the personal data of civil servants who do not 
have public facing roles and would not expect their names and contact details to be 
released in this context.  There are set procedures in place for members of the public 
to contact both the Welsh Government using generic contact mechanisms.  Having 
such systems in place means members of the public do not make direct contact with 
officials and avoids those officials dealing with potentially unnecessary and disruptive 
correspondence.  In this context, the civil servants were liaising with each other as part 
of their normal course of business.  In doing so, there would be no expectation that 
their personal details would at any time be placed in the public domain.   
 
The Welsh Government does not believe there is any legitimate interest in the public 
or the requestor having access to this information.   Because of that, it is believed 
release of this information would be unfair and so breach the first data protection 
principle.   For that reason, I believe the information should be withheld under section 
40(2) of the Freedom of Information Act. This is an absolute exemption and not subject 

to the public interest tests. 

 


