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Eich cyf/Your ref  
Ein cyf/Our ref EIA/REQ/ESNR Taking Wales Forward 
 
         13 December 2017 
 
 
Dear                               , 
 
ATISN 11543 Taking Wales Forward consultation 

 
Thank you for your request dated 7 September 2017. In your request, you asked for: 
 

“copies of all Welsh Government and Natural Resources Wales 
correspondence relating to the consultation document, the proposals 
contained therein, the decision to incorporate these within a single document 
and the timing of the consultation.” 
 

You provided further clarification on the scope and timescales of the request on 14 
September 2017 and met with officials on 13 October to discuss the request in more 
detail. As a result of the discussions, the scope of the original request has been 
amended to include the following: 
 

• All correspondence related to decisions on the SMNR consultation 
exercise, including scope and timing, held by the Legislative Policy Team 
within the EU Exit and Strategy Unit; and 
  

• Ministerial advice related to decisions regarding the consultation, such as 
scope and timing.   

 
In terms of timescales, it was agreed to cover the time period between February 
2017 and 21 June 2017, when the "Taking Forward Wales’ Sustainable Management 
of Natural Resources” consultation was issued. The consultation document is 
available in the public domain at 
https://consultations.gov.wales/consultations/takingforward-wales-sustainable-
management-natural-resources. 
 
I confirm that the Welsh Government holds information, which relates to your 
request. Annexes 2 to 4 contain the information, which has been assessed as being 
caught by your request. I have concluded that some of the information you have 
requested is exempt from disclosure. Legal advice, which in our view is excepted 
from the obligation to release requested information under Regulation 12(5)(b) 
“course of justice” of the Environmental Information Regulations, 2004 (EIRs). 
 

https://consultations.gov.wales/consultations/takingforward-wales-sustainable-management-natural-resources
https://consultations.gov.wales/consultations/takingforward-wales-sustainable-management-natural-resources
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Information is also withheld under Regulation 12(4)(e) “internal communications” of 
the EIRs. In addition, names of Welsh Government and Natural Resources Wales 
personnel have been withheld under Regulation 13(1) of the EIRs to protect personal 
data. 
 
Full details of our consideration of exceptions are set out in the Annex 1 to the letter. 
 
In addition to the information please note the following contextual information below, 
which further clarifies the timelines associated with the development of the 
consultation paper: 
 

 During the scrutiny of the Environment Bill, a commitment was given to further 
legislative reform to help deliver the objective of sustainable management of 
natural resources (SMNR). The Welsh Government’s manifesto included a 
commitment of full implementation of the Act, with new primary legislation 
being a key mechanism to deliver this as well as for the implementation of 
SMNR priorities under the Natural Resources Policy. To take forward this 
commitment and contribute to the goals under the Wellbeing of Future 
Generations Act, in October 2016 work was initiated to scope the policy 
proposals for a potential Bill that could be included within the Welsh 
Government legislative programme. 

 

 The scoping exercise, involved a number of policy teams across the Welsh 
Government and focused on identifying the legislative proposals, which could 
further the delivery of the sustainable management of natural resources. The 
scoping exercise did not extend to all of the areas, which in light of the 
Environment (Wales) Act may need to be repurposed or realigned in order to 
ensure the sustainable management of natural resources in Wales. 

 

 In light of the emerging UK Government approach to exiting the EU and the 
legislative implications, the consultation on the proposals was issued on the 
21 June and also sought to engage on whether there are opportunities to 
address the impacts of EU Exit. 

 
Any information released under the Freedom of Information Act 2000 or 
Environmental Information Regulations 2004 will be listed in the Welsh 
Government’s Disclosure Log. 
 
If you are dissatisfied with the Welsh Government’s handling of your request, you 
can ask for an internal review within 40 working days of the date of this response.  
Requests for an internal review should be addressed to the Welsh Government’s 
Freedom of Information Officer at:  
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Information Rights Unit,  
Welsh Government,  
Cathays Park,  
Cardiff,  
CF10 3NQ  
 
or Email: FreedomOfInformationOfficer@wales.gsi.gov.uk 
 
Please remember to quote the reference.     
 
You also have the right to complain to the Information Commissioner.  The 
Information Commissioner can be contacted at:   
 
Information Commissioner’s Office,  
Wycliffe House,  
Water Lane,  
Wilmslow,  
Cheshire,  
SK9 5AF. 
 
However, please note that the Commissioner will not normally investigate a 
complaint until it has been through our own internal review process. 
 
Yours sincerely 
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Annex 1 
 
This annex sets out in detail our application of exceptions used to withhold specific 
information from disclosure in response to your request for recorded information. 
 
While you asked for your request to be considered as a Freedom of Information (FoI) 
request, the nature of the information captured by your request dictates that the 
request needs to be considered under the Environmental Information Regulations, 
2004 (EIRs). These Regulations run parallel to the FoI Act 2000 and provide a right 
of access to environmental information. Like the FoIA the EIRs contain a number of 
exceptions to the obligation to disclose the requested information. 
 
Information released in response to FoI and EIR requests is released not just to the 
party making the request but need to be made available to anybody else. As such, 
when considering whether the information should be withheld we need to take into 
account the potential effects that may result from that wider disclosure. 
 
As indicated in the main body of our response, we have decided that some 
information should be withheld from disclosure to the World. 
 
Some of the requested information relates to the seeking and provision of legal 
advice and attracts Legal Professional Privilege (LPP) and as such should not be 
released by virtue of Reg 12(5)(b) “course of justice” exception. 
 
LPP covers communications between lawyers and their clients for the purpose of 
obtaining legal advice, or documents created by or for lawyers for the “dominant” (main) 
purpose of litigation. The information in question concerns confidential communications 
made between policy officials and their legal advisors for the purpose of providing or 
obtaining legal advice.  
 
The Welsh Government is of the firm view that it is highly important to maintain legal 
professional privilege and that, in the absence of at least equally strong countervailing 
considerations, any attempt to undermine the principle of legal professional privilege 
would result in substantial harm.  
 
Legal advisers need to be able to present the full picture to their clients, in this case all 
UK Government and devolved administrations, which includes arguments in support of 
final conclusions and any relevant counter-arguments. This is the purpose behind the 
long-established principle of legal professional privilege. 
 
It is in the nature of legal advice that it often sets out the possible arguments both for 
and against a particular view. If recipients or providers of legal advice believe that it 
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is likely that the legal advice would be published, especially so soon after being 
sought and in a complex political environment, then it is unlikely that comprehensive 
advice would be commissioned or provided. This would be likely to result in 
substantial harm to the quality of decision-making since it would not be fully 
informed. It would also undermine the ability of legal advisers and their clients to rely 
confidently on the protection afforded by the principle of legal professional privilege. 
 
Moreover, disclosure of legal advice has a significant potential to prejudice the 
governments’ ability to defend its legal interests - both directly by unfairly exposing 
its legal position to challenge, and indirectly by diminishing the reliance it can place 
on the advice having been fully considered and presented without fear or favour. 
 
For that reason, I believe the information should be withheld under Regulation 
12(5)(b) of the EIRs. 
 
In addition information is also withheld on the basis of Regulation 12(4)(e) that states 
that a public authority may refuse to disclose information to the extent that— 
(e) the request involves the disclosure of internal communications. 
 
Guidance from the Information Commissioner has confirmed that this exception is 
drafted broadly and is a class based exception which covers all internal 
communications, not just those that are sensitive or actually reflect internal thinking. 
The concept of ‘internal communications’ covers a wide range of information and 
includes any information intended to be communicated to others or saved in a file 
where it may be consulted by others. I can confirm that the information held by the 
Welsh Government which is captured by your request amounts to internal 
communications. 
 
Regulation 12(4)(e) is a qualified (public interest tested) exception. Even if the 
exception is engaged, public authorities must go on to apply the public interest test 
set out in regulation 12(1)(b). A public authority can only withhold the information if 
the public interest in maintaining the exception outweighs the public interest in 
disclosing the information. Because of this, consideration has been given to the 
effects of disclosure to the world at large rather than any personal interest you may 
have in being provided with the information. 
 
The Welsh Government acknowledges the presumption in favour of disclosure under 
Regulation 12(2) and we acknowledge there is a public interest in openness and 
transparency within Government, particularly in terms of ensuring transparent and 
accountable government by disclosing how the Welsh Government develops policy 
and legislation. However, the information in question relates to the provision of 
advice by officials to Ministers regarding potential future legislation for inclusion 
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within the First Ministers statement on the legislative programme. Given it is 
important for good governance that officials are able to fully engage with each other 
and Ministers and provide advice away from the public gaze and that there should be 
no disincentive in doing so. If officials believed their advice or freely exchanged 
views would be made public, it is likely to inhibit the future provision of advice and 
exchange of views, leading to less rigorous and in-depth exploration of options and 
impairment of the quality of decision making. Undermining the ability of officials to 
provide options and advice would not be in the public interest. 
 
For that reason, I believe the information should be withheld under Regulation 12(4) 
(e) of the EIR. 
 
Furthermore, Regulation 13(1) of the EIRs provides for third party personal data to 
be withheld in circumstances where its disclosure would breach any of the data 
protection principles set out in Schedule 1 of the Data Protection Act 1998 (DPA) 
from the right to know if the information requested is personal information protected 
by the DPA. Personal data is defined in Section 1(1) of the DPA as: “personal data” 
means data which relates to a living individual who can be identified from those data; 
or from those data and other information which is in the possession of, or is likely to 
come into the possession of, the data controller”. 
 
I have concluded that, in this instance, the names of officials who are not in either 
senior or public-facing roles amounts to third party personal data. 
 
Guidance from the Information Commissioner’s Office (ICO) (Personal information 
(section 40 and regulation 13) v 1.4) states: 
 
If disclosure would not be fair, then the information is exempt from disclosure. 
This approach was endorsed by the Court of Appeal in the case of Deborah Clark v 
the Information Commissioner and East Hertfordshire District Council where it was 
held: 
 
“The first data protection principle entails a consideration of whether it would be fair 
to disclose the personal data in all the circumstances. The ICO determined that it 
would not be fair to disclose the requested information and thus the first data 
protection principle would be breached. There was no need in the present case 
therefore to consider whether any other Schedule 2 condition or conditions could be 
met because even if such conditions could be established, it would still not be 
possible to disclose the personal data without breaching the DPA” (paragraph 63). 
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Our analysis of the ICO’s key considerations in assessing ‘fairness’, as set out in the 
Guidance, are presented below. 
 
The withheld information amounts to the personal data of civil servants who do not 
have public facing roles and would not expect their names and contact details to be 
released in this context. There are set procedures in place for members of the public 
to contact the Welsh Government using generic contact mechanisms. Having such 
systems in place means members of the public do not make direct contact with 
officials and avoids those officials dealing with potentially unnecessary and disruptive 
correspondence. In this context, the civil servants were liaising with each other as 
part of their normal course of business. In doing so, there would be no expectation 
that their personal details would at any time be placed in the public domain. 
 
The Welsh Government does not believe there is any legitimate interest in the public 
or the requestor having access to this information, and we do not see any legitimate 
reason why the named officials need to be contacted directly. Because of that, it is 
believed release of this information would be unfair and so breach the first data 
protection principle. Despite withholding information of individual officer details, it 
remains clear which body issued or received the correspondence, which is the 
primary concern of the request. 
 
 
 
 


