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The Council fully supports the principle behind the standards however the process of 
the setting and application of the standards as well as the implementation has 
proved to be a protracted and unnecessarily arduous process, which is ongoing. 
The blanket application of the standards, regardless of evidentiary constraints and 
along with such constrictive and unrealistic timescales has not been beneficial to 
either the council or the public.  
 
What is your experience or opinion of the standards regime? In particular, the 
processes of setting and enforcing standards, and your experience of 
implementing or preparing to implement the standards within your 
organisation.  

The whole process itself has been a protracted and unnecessarily arduous one; 
bureaucratic and time consuming, for officers, members as well as the 
Commissioner and her staff. The lack of dialogue has added to the difficulties 
encountered; delays, lack of understanding and lack of progress. The time taken to 
reach the compliance notice stage and then the date of impositions is incongruous – 
21 months for the process but only six months allowed for full compliance; 
excessively short timescales to comply in areas requiring significant financial 
commitment/a complete review of systems/staff able, and willing, to uses their 
languages skills to provide a full Welsh language service.  Constructive dialogue with 
the Commissioner early on in the Process would have led to better outcomes; an 
opportunity to explore the council’s position and support in the development of  a 
plan for continuous improvement, working towards full compliance with the standards 
as well as provide more realistic ‘Imposition Dates’ which reflected the individual 
starting points.  
 
There has been a lack of guidance; codes of practice have failed to materialise, 
queries are referred back to the legislation along with a standard phrase that ‘the 
Commissioner is a regulator’.  
 
The Chief Executive has been very clear in his views in numerous letters to the 
Commissioner (for example from a letter dated July 2016): 
‘…if Councils had been asked to identify standards to you that could be met in the 
first instance, rather than councils being required to respond to a set you had 
decided should apply, we could have moved forward much more quickly together 
and with considerably less effort. This could have been accompanied by an agreed 
continuous improvement plan that identified how other standards could be achieved 
within a given period to bring all councils to a more consistent position but at a pace 
that reflected their own starting points.’ 
 
Throughout the whole process there appears to have been little or no appreciation of 
the council’s position; a position which does not enable us to comply with all the 
standards within the set timescales, hence the challenge to the 54 standards.  
 
Standards  

The standards are the ultimate requirement for bodies in providing services, etc. in 
Welsh, while the Commissioner’s role is to ‘enforce’ these requirements but in a 



reasonable proportionate way. The dichotomy between the Council’s and the 
Commissioner’s understanding of what is ‘reasonable and proportionate’ has 
resulted in much time and effort spent on matters that do nothing to promote or 
provide a Welsh language service.  
 
There is a dichotomy here; should reasonable and proportionate be the dictionary 
definition or an interpretation of the definition. Currently it would appear to be the 
latter. Whose reality is the correct one?  
 
Understandably the Commissioner is there to uphold and promote the right to use 
Welsh in their day to day lives but there must also be acknowledgement of the real 
world in which this has to take place; a world of austerity, a lack of additional budget 
to meet the standards, historical limited demand (in individual areas), limited staff 
skills, and individual organisation’s starting points.  
 
The standards themselves are inflexible and are not written from the understanding 
of the bodies that there are applied to. The standards are written as a one size fits all 
approach; however each organisation is different, each has additional statutory 
requirements placed on them. In addition the standards are very prescriptive in part 
but not in others. The language used is unclear. Should there be so many standards 
relating to a single areas of work – e.g. meetings?  
 
There are systemic issues especially in IT that we alone are not able to address 
which would benefit from consideration at a national level.  
 
The Welsh Language Commissioner’s role includes regulatory functions and 
responsibilities for promoting and facilitating use of the language. Is the 
balance right?  

It has been difficult to obtain effective guidance throughout the process, any request 
has been met by referral to the legislation/Welsh Government or that help cannot be 
provided due to the regulatory nature of the Commissioner‘s role. 
 
Dialogue with the Commissioner has been noticeable by its absence throughout the 
process. Dialogue between us and the Commissioner from the outset would have 
created a better working atmosphere for finding a way forward, notwithstanding the 
imposition of standards that were beyond the council’s ability to fully comply with, 
provided a better understanding of the Council’s position as well as an opportunity to 
fully explore possible variations promptly, rather than in the drawn out manner that 
was the case.  
 
However, over recent months this has improved with meaningful dialogue taking 
place in relation to the challenge. 
 
The issues experienced in working with the Commissioner are reminiscent of that 
with the Race Equality Commission, before the introduction of the Equality and 
Human Rights Commission.  
 
It would be more useful if the WLC become more like the EHRC – there seems to be 
more of a balance between the role of regulator and that of providing support and 
guidance.  The lack of codes of practice has not helped. Perhaps it would have been 



more useful if the Commissioner concentrated on this rather than on the various 
Surveys that took place at the time – although helpful in the long term the results are 
not a substitute for the required guidance. 
 
What is your experience or opinion on the current arrangements for promoting 
and facilitating the use of the Welsh language? In particular, who should be 
responsible for promoting the Welsh language, whilst keeping in mind the 
confusion that may arise where a number of bodies are operating in the same 
field?  
The promotion of the Welsh language lies primarily with the Welsh Government with 
its strategic role e.g. education, grant funding, planning etc.  
 
However, there is also a role for other organisations, including local government, but 
only in so far as their remit extends. The specific promotion standards places an 
expectation on local government which it is not able to fulfil – targets are required 
that only set us up to fail!  
 
The standards do not appear to take into account the limitations on local government 
and so targets cannot be realistically set for ‘increasing or maintaining the number of 
Welsh language speakers’ within the area. The responsibility of promoting the 
language must be shared with other organisations within an area but once again the 
feasibility of target setting would again come into question. A more realistic approach 
would be to have nationally set targets to which every organisation can contribute. 
This would help alleviate concerns due to potential issues with changing 
demographics, etc.  
 
Effective promotion requires appropriate funding; not only for Welsh Government led 
initiatives but also for external organisations to play their part.  
 
Although there are specific ‘Promotion standards’ all standards play a significant role 
to promote the language. However they have come without additional funding and so 
cannot fulfil their full potential. Without additional funding there are significant 
restrictions as to what and how much can be complied with, especially in these times 
of austerity.  
 
Making it easier to access training courses, e.g. centrally designed and nationally 
available language awareness and Welsh culture training, would not only be 
beneficial for individual organisations but would also provide a resource to help 
promote the language.       
 
Complaints  
It would be more beneficial if complaints in relation to the Standards were dealt with 
in the same manner as all other complaints; follow individual complaints procedures 
with final recourse to the Ombudsman (or in this case the Commissioner). 
 
This current heavy handed approach slows down a resolution to the complaint and 
impact negatively on the goodwill within the organisation - particularly when doing as 
much as can be done within constraints.  
 
Measures  



The following data could probably be provided: 

 The number of telephone calls made in Welsh to the main telephone number  

 The number of hits on the Welsh language website  

 The number of followers on corporate social media accounts  
 

NPTCBC Legal Comments Regarding the Welsh Language Measure, Welsh 
Language Standards and the Welsh Language Commissioner  

 
The Standards 

The standards are extremely detailed and prescriptive and a number of definitions 
give rise to difficulties in interpretation. 
 
For example, standard 69 relates to official notices. The definition of an “official 
notice” at paragraph 41 of Part 3 is circular. It states that an “official notice” means 
any notice that a body publishes to inform persons about service delivery activities or 
changes to service delivery activities, but does not include official notices prescribed 
by an enactment. Should this be revised to state any notices prescribed by an 
enactment? 
 
Standards relating to the procurement process 
Standards 76, 77, 77A, 78, 79 and 80 refer to the process of the authority awarding 
contracts, however the wording does not fit well with European Union (“EU”) 
procurement law nor with the tender process in practise. 
 
Standards 76 and 77 apply to all invitations to tender for a contract. The aim of the 
EU procurement rules is to treat all potential bidders equally, this is codified in. Rule 
18 of the Public Contract Regulations 2015 which specifies that bidders must be 
treated equally and without discrimination. Translation into Welsh could be seen to 
be giving some advantage to certain bidders and an argument could be made that 
the authority is not treating all bidders equally and in a non-discriminatory way. For 
example the authority has previously turned down a request for tender 
documentation to be translated into Norwegian for this reason.  
 
The Authority notes the Welsh Language Commissioner’s advice document, 
Contracting out Public Service Contracts: Welsh Language Considerations. The 
advice note provides guidance for each stage of the tender process on incorporating 
Welsh language provision and requirements in a way that is compliant with EU 
procurement law.   
 
The advice document recognises some of the various constraints and difficulties that 
procurement can bring and highlights the need for Welsh language provision to be 
proportionate in the context of contracting public services and goods so as to adhere 
to EU law. 
 
The Authority would propose that standards 76 and 77 are redrafted with a proviso to 
build in a discretion for the particular body to determine whether the contract is of a 
subject matter or for an intended audience so that Welsh language provision in the 
tender process is proportionate (notwithstanding the flexibility of the application of 
the standards under section 44 of the Welsh Language Measure). Thereby 
proportionality considerations are built in to the standards themselves. Detailed 

http://www.comisiynyddygymraeg.cymru/english/publications/pages/publicationdetails.aspx?publicationid=f1081cb4-8454-4174-82b4-0a39b39adfba&category=dogfennau%20cyngor%20ac%20argymhellion


guidance would be required to set out the factors which must be taken into account 
by the body. 
 
Paragraph 42 of Part 3 states that a body is not required to publish an invitation to  
tender in Welsh in the Official Journal of the EU, however it is notable that on some 
occasions, even where the Council advertises in OJEU, it will also advertise in trade 
journals and/or in the local media.  It is notable that under the Public Procurement 
Regulations public bodies have a discretion whether to advertise on OJEU where the 
contract value is below the threshold. The Council would generally seek to advertise 
as widely as possible to secure best value. 
 
Standard 79 refers to interviews, however as part of the tender process these are 
regarded as clarification meetings and all information provided in these meetings 
would form part of the contract. 
 
With the Public Contract Regulations 2015 now requiring electronic availability of 
procurement documents and the Welsh Government encouraging the use of the 
Supplier Qualification Information Database (SQUID), it would be of assistance if the 
E-tender Wales software provided by the Welsh Government had standardised 
Welsh language provision built in as opposed to contracting authorities having to 
upload information in both English and Welsh. 
 
Of course there is now no certainty about the procurement rules which will apply to 
Wales following departure from the EU. 
 
Standards relating to legal documentation – drafting and interpretation 
challenges 
The standards relating to producing and publishing documents in Welsh (for example 
standard 42 in relation to any licence or certificate), the standards relating to official 
notices made by a body (standards 69 and 70) and the standards relating to a body 
awarding contracts (standards 76, 77, 77A, 78, 79 and 80) appear to create duties to 
originate legal documents and materials in the Welsh language. The standards apply 
to legal documents which by their nature contain technical legal terminology. In 
addition, legal documents are frequently referred back to and their interpretation has 
legal consequences and implications.  
 
There are 24 solicitors and barristers employed within the Authority’s Legal Services, 
one of whom feel competent enough to use their Welsh language skills for business 
purposes but only in their own areas of specialism. There is only one Welsh speaker 
in the Authority’s Licensing Section and that person is not a licensing officer. There 
are no staff within the Procurement Team who have Welsh language skills. 
 
The production of legal documents in Welsh gives rise to the question of whether 
they can be produced bilingually or be translated. Each approach has difficulties 
associated with it.  The Law Commission has produced two reports (Paper Nos 223 
and 366) Form and Accessibility of the Law Applicable in Wales which cover Welsh 
language legislation and the Authority would suggest that the same principles raised 
in the Papers in relation to law apply equally to legal documentation generally. 
 



Mere translation by a translator of a legal document, such as an invitation to tender, 
contract or license, who does not hold a legal qualification would not suffice for 
technical accuracy. Such translation is obviously prone to lead to error and only 
translations provided by specialists in the particular area of law can be relied upon. 
Even a translation provided by a solicitor would be insufficient unless the solicitor 
practised in the particular field. 
 
A fully bilingual approach requires bilingual lawyers with sufficient command of both 
languages to be able to understand what can be best expressed easily and naturally 
in each language. In terms of availability in the general market of solicitors who are 
Welsh spoken or sufficiently skilled in Welsh, it is only recently that the Welsh 
language has been used for legal education and then only in a limited form. Welsh 
speaking lawyers are not available in sufficient numbers or in sufficient areas in 
order to provide a full range of services through the medium of Welsh.  Local 
Government lawyers are a smaller sub set of the legal profession in Wales. 
The Law Commission Paper (Law Commission Consultation Paper No 223 Form 
and Accessibility of the Law Applicable in Wales) identifies the demands on legal 
education and training (para 12.64) caused by bilingual legislation. It highlights and 
queries the future needs of legal education and training. This is true of the operation 
of a legal department bilingually and the production of any legal document or 
materials. It is clearly not a case of simply recruiting from a pool of available suitably 
skilled candidates. There is no such a pool in existence. It will be down to the 
education system to produce a bilingual workforce with language skills of a high 
standard in both English and Welsh. It will take several years for suitably skilled 
candidates to come through a revised system of legal education and training or for 
present lawyers to improve their language skills  
 
It is notable that the Welsh Government has a centralised drafting service, the Office 
of the Legislative Counsel, which is responsible for ensuring that the Welsh and 
English texts are legally equivalent. This obviously requires enough suitably qualified 
personnel with both the technical and language skills. Local authorities do not have 
access to this or an equivalent resource.  
 
The Authority notes that following the above Law Commission Consultation, The Law 
Commission Paper Form and Accessibility of the Law Application in Wales (Law 
Com No 366), recommendation 24 recommends that “The Welsh Government 
should be formally recognised as being responsible for standardisation of Welsh 
language terminology. An independent multidisciplinary panel should be established 
to advise the Welsh Government on Welsh language legal terminology”.   
 
The Authority notes Welsh Language Commissioner’s advice document, Contracting 
out Public Service Contracts: Welsh Language Considerations. However the advice 
document does not address the relative complexities that translation might have in 
legal documents. 
 
There is clearly much work and long term investment needed to address the 
complexities involved in the translation into Welsh and subsequent interpretation of 
legal documentation. Consideration also needs to be given to the practical realities of 
the current linguistic profile of staff and the availability of legal staff with sufficient skill 
in Welsh and the implications of translating legal documents.  

http://www.comisiynyddygymraeg.cymru/english/publications/pages/publicationdetails.aspx?publicationid=f1081cb4-8454-4174-82b4-0a39b39adfba&category=dogfennau%20cyngor%20ac%20argymhellion
http://www.comisiynyddygymraeg.cymru/english/publications/pages/publicationdetails.aspx?publicationid=f1081cb4-8454-4174-82b4-0a39b39adfba&category=dogfennau%20cyngor%20ac%20argymhellion


Application of the Standards 
The Standards are prescriptive, however there is scope in the Welsh Language 
Measure for flexibility in their application. It is noted that under section 44 of the 
Measure the Commissioner may (if it is reasonable and proportionate, and the 
Commissioner wishes to do so) require a body to comply with a particular standard 
in some circumstances and not in other circumstances or in some areas but not in 
other areas. If more than one standard could apply then the body may be required to 
comply with different standards at different times/circumstances/areas. 
 
Therefore there is the potential for the Commissioner to utilise the flexibility provided 
for under section 44 in terms of application of the standards.  For example, the 
Commissioner may require the body to comply with the standard in some 
circumstances but not others, or require it to comply with the standard only in some 
areas. Similarly if two or more standards relate to a specific conduct (e.g standards 8 
to 11 in relation to answering telephone calls), the Commissioner may require a body 
to comply with one of those standards only, or with different standards at different 
times, in different circumstances, or in different areas; as is appropriate for the body.  
 
The Authority’s experience is that the Commissioner has not adopted a flexible 
approach to the application of the Standards despite the evidence supplied by the 
Authority in relation to the local demographics, Welsh language demand and 
linguistic abilities of its staff.  
 
The Authority wonders whether guidance on the application of the standards and the 
factors which may/should be considered and which are relevant to the particular 
circumstances, times and areas would assist both the Commissioner and bodies 
subject to the standards in providing clarity and certainty. 
 
Experience of challenging the Commissioner’s Compliance Notice 

Following receipt of the Commissioner’s Compliance Notice of 30th September 2015, the 
Authority applied to the Commissioner under section 54 for the Commissioner to determine 
whether or not the requirement for the authority to comply with that standard, or comply with 
it in that respect, is unreasonable or disproportionate, in relation to the following standards: 
22; 26 - 26A; 29 - 29A; 30; 33; 41; 42; 47; 52; 61; 62; 64; 76; 77; 77A; 79; 80; 84; 86; 
99 – 104; 112 – 124; 126; 128 – 129; 130(b); 131; 132; 137 – 140; 141 – 144; 145 – 
146 and 154. 
 
In accordance with section 56 the Authority’s application was made in writing on the 
required form and set out the reasons why it considered that the requirement to 
comply with each particular standard was unreasonable or disproportionate. It is 
noted that under section 57(2) the burden is on the Authority to show that the 
requirement to comply with the particular standard is unreasonable or 
disproportionate. In the perception of the Council, the legal framework and/or its 
application resulted in an adversarial and resource intensive process and protracted 
correspondence with the Commissioner in which the Authority was repeatedly asked 
to produce further evidence in support of its submissions.     
 
The Authority notes Welsh Language Commissioner’s advice document, Contracting 
out Public Service Contracts: Welsh Language Considerations. The legal opinion 
within the advice note states that a highly robust (if not the most robust) basis upon 
which to demonstrate the proportionality of Welsh language requirements is demand 
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from service users. This necessitates the authority assessing the demand for the 
provision of services through the medium of Welsh. The opinion states that such an 
assessment could include reference to Census data or other demographic data that 
demonstrates that there is a demand for services to be provided in Welsh. The legal 
opinion highlights that what is proportionate can involve both meeting demand and 
strategies to increase demand pursuant to the objective of promoting the Welsh 
language.  
 
The assessment of demand based on demographic data gives rise to the issue of 
the use of and respective weight to be given to data in practise and particularly by 
the Commissioner. In the Authority’s submissions in its challenge to the Welsh 
language standards the authority sought to rely on statistics demonstrating low 
service demand in its arguments that the imposition of a particular standard was 
disproportionate. However the Commissioner deemed the imposition to be 
proportionate based on the overall number of Welsh speakers from census data. 
This raises the issue of the weight the Commissioner will give to the Authority’s 
experience of meeting local demand.  
 

 

 


