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Dear ,  
 
Request for Information – ATISN 11177 
 
I wrote to you on 11 April regarding your request for information.  You asked for all 
correspondence, electronic or otherwise, between January 1st 2017 and 14 March 
2017 relating to the appointment of a BBC Board member for Wales.  Please accept 
my apologies for the delay in providing you with this response. 
 
I confirm we hold information that is captured by your request.  Some of the 
information we hold is enclosed with this letter at Annex 1.  Please note that where 
areas have been redacted, the information is considered exempt under Section 40, 
Personal Data of the Freedom of Information Act 2000.  I have concluded that other 
information is exempt from disclosure under Section 28, Relations within the United 
Kingdom, and Section 36 of the Freedom of Information Act 2000, specifically: 
 
Section 36(2)(b)(i) - inhibiting the free and frank provision of advice;  
Section 36(2)(b)(ii) – inhibiting the free and frank exchange of views for the purposes 
of deliberation; 
Section 36(2)(c) – otherwise prejudice the effective conduct of public affairs 
 
Full reasoning for applying these exemptions are given in the attached Annex 2. 
 
If you are dissatisfied with the Welsh Government’s handling of your request, you can 
ask for an internal review within 40 working days of the date of this response.  
Requests for an internal review should be addressed to the Welsh Government’s 
Freedom of Information Officer at:  
 
Information Rights Unit, Welsh Government, Cathays Park, Cardiff, CF10 3NQ or  
FreedomOfInformationOfficer@wales.gsi.gov.uk.  Please remember to quote the 
ATISN reference number above.     
 
You also have the right to complain to the Information Commissioner.  The Information 
Commissioner can be contacted at:  Information Commissioner’s Office, Wycliffe 
House, Water Lane, Wilmslow, Cheshire, SK9 5AF. 

   
 

27 July 2017 
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However, please note that the Commissioner will not normally investigate a complaint 
until it has been through our own internal review process. 
 
Yours sincerely 
 
 
 
 
 



ANNEX 1 
ATISN 11177 – INFORMATION FOR RELEASE 
 
From: ESNR-Sectors & Business-Creative Sector 
Sent: 17 February 2017 13:17 
To: Permanent Secretary DCMS 
Subject: Re: Call with Sue Owen 

 
That would be fine, thanks xxxx. 
 
From: Permanent Secretary DCMS 
Sent: Friday, February 17, 2017 01:09 PM 
To: ESNR-Sectors & Business-Creative Sector 
Subject: Re: Call with Sue Owen 

 
Sorry Sue won't be available at that time. What about Wednesday at 2.20pm? 
 
From:  ESNR-Sectors & Business-Creative Sector 
Sent: 17 February 2017 at 12:59 
To: Permanent Secretary DCMS 
 
Thanks for coming back to me. I'm actually in London on Tuesday but I'm in meetings from 10 
- 12 and again from 13:30 - 17:00.  Could we speak between 12 and 13:30 at all? If it would 
help I could come to DCMS by 12:30. 
 
From: Permanent Secretary DCMS 
Sent: Friday, February 17, 2017 11:53 AM 
To: ESNR-Sectors & Business-Creative Sector 
Subject: Call with Sue Owen  

  
Sue happy to speak to you but I'm afraid she's not available until Tuesday - would 11am work 
for you? 
 
From: xxxx@culture.gov.uk 
Sent: 15 February 2017 15:44 
To: xxxx; Permanent Secretary; ESNR-Sectors & Business-Creative Sector; xxxx; 

xxxx@gmail.com; xxxx; xxxx 
Subject: Official Sensitive: draft panel report 

  
Please find attached a draft panel report following yesterday's interviews for the BBC board 
member for Wales.   Grateful if you could let me have any comments as soon as possible. 
 
From: ESNR-Sectors & Business-Creative Sector 
Sent: 28 February 2017 11:54 
To: xxxxculture.gov.uk'; PS Minister for Lifelong Learning and Welsh Language 
Subject: Re: Feedback 

 
You can reach xxxx directly on 03000 xxxxxx. 
 
From: ESNR-Sectors & Business-Creative Sector 
Sent: Tuesday, February 28, 2017 10:56 AM 
To: xxxx@culture.gov.uk' PS Minister for Lifelong Learning and Welsh Language  
Subject: Re: Feedback  

 
I appreciate this swift feedback, very helpful. The Minister would be happy to speak with Sir 



David today. I am copying in the Minister's Senior Private Secretary xxxxxx - could you liaise 
with xxxx please to fix a time for the call, copying me in? 
 
From: ESNR-Sectors & Business-Creative Sector 
Sent: 03 March 2017 15:11 
To: 'Paul Oldfield' 
Cc: Price, James (ESNR-Economy Skills and Natural Resources) 
Subject: RE: BBC Board Appointments 

 
Thanks Paul, I appreciate the update. 
   
From: DCMS  
Sent: 03 March 2017 14:21 
To: ESNR-Sectors & Business-Creative Sector 
Cc: Price, James (ESNR-Economy Skills and Natural Resources) 
Subject: Re: BBC Board Appointments 
 
Thanks xxxx. I understand James and xxxx have spoken and we are seeing if SoS would be 
happy to make a further call. I understand from her office that doing so today might be 
particularly tricky, but we'll come back to you later. 
 
From:  ESNR-Sectors & Business-Creative Sector 
Sent: 3 March 2017 at 12:02,  
To:  DCMS 

 
Thanks again for the constructive telephone call yesterday afternoon. Are you able to provide 
an update please on any progress towards a further discussion between the Secretary of State 
and the Minister? 
  
From: DCMS 
Sent: 02 March 2017 11:55 
To: Price, James (ESNR-Economy Skills and Natural Resources) 
Cc: DCMS 
Re: BBC Board Appointments 

 
I understand you have been discussing BBC appointments with our Perm Sec, Sue Owen. We 
promised you a note on the appointments process - and where we are at. This is attached to 
this email.   Sue is out of the office today, so she asked me to get in touch. I ran the BBC 
Charter Review for the last two years and was intimately involved in agreeing the Board/ 
appointment provisions.  I'd be very happy to speak this afternoon. I know we're all keen to get 
this resolved urgently.   I've copied my PA, xxxx, to help find a time and Sue's office, as well as 
your Perm Sec's office. 
Deputy Director, Department for Culture Media and Sport 
 
From:  DCMS 
Sent:  21 Feb 2017, at 05:44  
To:  Welsh Government 

 
Thank you for your comments. Please find attached a slightly revised version of the panel 
report. 
 
From: DCMS 
Sent: 15 Feb 2017, at 15:47,  
To:  Welsh Government  

Please find attached a draft panel report following yesterday's interviews for the BBC board 
member for Wales.  Grateful if you could let me have any comments as soon as possible. 



ANNEX 2 
 
ATISN 11177 – Application of Exemptions 
 
Section 28 – Relations within the United Kingdom 
 

Section 28(1) states:   
 
(1) Information is exempt information if its disclosure under this Act would, or would be 
likely to, prejudice relations between any administration in the United Kingdom and 
any other such administration 
 
Section 28 is a public interest tested exemption. This means that, in order to withhold 
information under it, it has to be shown that the public interest in withholding outweighs 
that in releasing it. 
 
The Welsh Government acknowledges the general public interest in openness and 
transparency that release would engender.  Further, we recognise that there is public 
interest in understanding the process by which the Welsh Government and the UK 
Government discuss certain policy matters and that the release of the information 
could lead to greater transparency and openness in the way the Welsh Government 
conducts business with other administrations, which can improve accountability and 
public trust.   
 
However, there is public interest in ensuring a close and effective working relationship 
between UK Government Departments and the Welsh Government.  At a time when 
good relations and communication between the Welsh Government and the 
Department for Culture, Media and Sport are essential, given the on-going 
appointment process for a BBC non-executive Director for Wales, there is a public 
interest in maintaining a climate of mutual trust and confidence between the 
Departments that are party to the information that is captured.  Disclosure of the 
information which was generated within this climate of trust and expectation of 
confidence would be likely to result in the same trust and confidence being eroded and 
a reluctance to share information which would be likely to prejudice relations between 
both parties on both this and other matters, particularly on this issue where the 
withheld information involves a subject matter which may still pertain to current and or 
future considerations by the Welsh Government and the UK Government. Such 
prejudice would not be in the public interest.   
 
I believe the public interest in this process is satisfied by information already in the 
public domain on this matter.  For example, the Minister for Lifelong Learning and 
Welsh Language answered an Urgent Question in Plenary on this issue on 14 March 
2017 and a letter from the Minister to the Secretary of State for Culture, Media and 
Sport was published in the library of the National Assembly for Wales: 
 
http://www.cynulliad.cymru/en/bus-
home/pages/rop.aspx?meetingid=4254&language=en&assembly=5&c=Record%20of
%20Proceedings&startDt=01/03/2017&endDt=05/04/2017#462062  
 
http://www.assembly.wales/deposited%20papers/dp-1599-16-21/dp-1599-16-21.pdf 
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The Minister has committed to provide up-dates as matters develop, which will be 
available for the public to view on the National Assembly for Wales and Welsh 
Government websites. 
 
I believe therefore that the balance of the public interest falls in favour of withholding 
the withheld information for the reasons outlined above. 
 
Section 36 - Effective Conduct of Public Affairs 
 

      The Freedom of Information Act 2000 (FOIA) has introduced a two-stage process for 
considering and using the s36 exemption.  Stage 1 is to ascertain whether the basic 
conditions for triggering the application of the exemption apply.  This is the role of the 
‘qualified person’ and in relation to the Welsh Government, the qualified person usually 
means the First Minister.  If the qualified person decides that the information would, or 
would be likely to, have the specified adverse effect(s), then the exemption is said to 
be engaged and Stage 2 can commence.   
 
Stage 1 – Engagement of Exemption 

 
The First Minister, as the ‘qualified person’, has agreed that s36(2)(b)(i) and Section 
36(2)(c) are engaged for the following reasons:  
 
Section 36(2)(b)(i) – inhibiting the free and frank provision of advice for the 
purposes of deliberation  
 
The information withheld under this exemption captures the provision of candid advice 
from an official to the Minister for Lifelong Learning and Welsh Language regarding the 
appointment exercise, as part of the normal working process.  There is an expectation 
that there is a ‘safe space’ in which Welsh Government can provide such advice.  It is 
important that Officials are able to provide advice away from the public gaze and that 
there should be no disincentive in doing so.  If Officials believed their advice would be 
made public, it is likely they would, in the future, be more inhibited in what they say 
and be less willing to engage in the free and frank provision of advice for the purposes 
of deliberation, leading to less rigorous and in-depth exploration of options.   
 
It is normal practice for Officials to provide advice in an open and frank way, and 
exploring various options as part of the process of deliberation.  It is believed that 
disclosure of this information would mean that future discussions would be likely to be 
inhibited in that they would be less candid, would be likely to lead to less rigorous and 
in-depth exploration of options and this in turn would harm our deliberations resulting 
in less robust and effective outcomes, thus compromising the effective working of the 
Welsh Government with its key stakeholders.   
 
Further, the ability to consider operations out of the public eye without external 
interference, including managing stakeholder and media enquiries, would be impeded 
by disclosure as the ability to conduct candid discussions and offer free and frank 
advice supports high quality decision making. 
 
 
 



Section 36 (2)(b)(ii) – inhibiting the free and frank exchange of views for the 
purposes of deliberation 
 
The information withheld under this exemption captures the free and frank exchange 
of views between Officials, both within the Welsh Government and the UK 
Government, regarding the appointment of a BBC non-executive Director for Wales.   
The appointments process in this case is still live and the deliberations and exchange 
of views therefore relate to that live process. It is important that Officials are able to 
openly and candidly deliberate and exchange their views in this way away from the 
public gaze and that there should be no disincentive in doing so.     
 
There is an expectation that there is a ‘safe space’ in which Welsh Government can 
hold such free and frank exchange of views.  It is important that Officials are able to 
exchange views in this way away from the public gaze and that there should be no 
disincentive in doing so.  If Officials believed their views would be made public, it is 
likely they would, in the future, be more inhibited in what they say and be less willing to 
engage in free and frank exchange of views for the purposes of deliberation, leading to 
less rigorous and in-depth exploration of options.   
 
It is normal practice for Officials to exchange views in an open and frank way, and 
exploring various options as part of the process of deliberation.  It is believed that 
disclosure of this information would mean that future discussions would be likely to be 
inhibited in that they would be less candid, would be likely to lead to less rigorous and 
in-depth exploration of options and this in turn would harm our deliberations resulting 
in less robust and effective outcomes, thus compromising the effective working of the 
Welsh Government with its key stakeholders.   
 
Further, future candidates may be deterred from applying if they become aware that 
the private discussion of their applications would become public.  The ability to keep 
such information private serves the public interest by encouraging a wide field of 
candidates.   
 
Section 36(2)(c) – otherwise prejudice the effective conduct of public affairs 
 
The information being withheld under this exemption relates to the process of 
appointing a BBC non-executive Director for Wales.  This process is still live. 
 
It is in the interest of good Government that there exists a robust process and safe 
environment for public appointments to be undertaken to ensure the effectiveness of 
that process is not undermined.  We believe that release of this information would be 
likely to prejudice the timeliness, reliability and efficiency of this process.  It is also 
important to avoid public resources being unnecessarily expended in explaining the 
reason for interim positions, and/or why particular options were not subsequently 
chosen.   
 
It was decided the above prejudicial effects would be relevant to the “would be likely 
to” limbs of section 36(2)(b)(i) and 36(2)(c).  After due consideration, the Qualified 
Person was in agreement that the exemption was engaged. 
 
 
 



Stage 2 
 

Section 36 is a public interest tested exemption. This means that in order to withhold 
information under its provisions, it has to be shown that the public interest in 
withholding the information outweighs that in releasing it.  
 

The Welsh Government acknowledges the inherent public interest in the openness 
and transparency that release of the information would engender.  It would also 
demonstrate that Government officials and Ministers are fully exploring all possible 
avenues so that decisions are based on sound evidence. 
 
Guidance from the Information Commissioner’s Office states that “information may be 
exempt under section 36(2)(b)(i) or (ii) if its disclosure would, or would be likely to 
inhibit the ability of public authority staff and others to express themselves openly, 
honestly and completely, or to explore extreme options, when providing advice or 
giving their views as part of the process of deliberation. The rationale for this is that 
inhibiting the provision of advice or the exchange of views may impair the quality of 
decision making by the public authority”.   The section 36(2)(c) exemption can be 
applied if releasing the information would otherwise prejudice, or would be likely to 
otherwise prejudice, the effective conduct of public affairs, and is about the process 
that may be inhibited, rather than what is in the information. 
 
Section 36(2)(b)(i) - free and frank provision of advice  
Section 36(2)(b)(i) - free and frank exchange of views for the purposes of 
deliberation 
 

We are heavily reliant on Government Officials being able to provide advice and 
exchange views in a free and frank way so as to explore various options.  In order to 
ensure this, the Welsh Government is reliant on having the safe space and freedom in 
which to undertake its business in this way, secure in the knowledge that if different 
outcomes or conclusions are finally agreed, any preliminary or discarded advice or 
opinions would not be exposed to public scrutiny. 
 
The withheld information relates to the free and frank provision of candid advice and 
exchange of views by officials both within the Welsh Government (officials to the 
Minister for Lifelong Learning and Welsh Language) and the UK Government, 
regarding the appointment of a BBC non-executive Director for Wales. In order to fully 
explore all options it is in the interest of good governance to produce the best advice 
available for Ministers that fully explores all options. To that end, officials must be able 
to engage freely in the provision of advice and exchange of views. 
 
If officials believed their advice and views would be released into the public domain 
they would be less likely to fully engage in a free and frank manner, which would be 
likely to lead to a less strenuous and in depth exploration of options and potentially 
less robust and effective recommendations.  This would not be in the public interest. 
 
Section 36(2)(c) - otherwise prejudice the effective conduct of public affairs 
 

The withheld information has been generated as a result of the process of appointing a 
BBC non-executive Director for Wales.  This process is ongoing at the time of the 
request.  Officials believe that release of this information would be likely to prejudice 



the current appointment process as it contains information which will be relied upon 
and referred to in the ongoing recruitment process, such as information on how 
candidates will be selected and the reasons for doing so.  It also includes the views of 
the recruiting panel on potential candidates.  Allowing the release of such information 
into the public domain would be likely to prejudice the appointments process because 
potential candidates would be given access to information they would not otherwise 
have and could therefore have an impact on the appointment process.   
 
Release of the information may also deter future candidates from applying for similar 
positions if they believed that discussions about the merits of their applications would 
be made public, particularly given the likelihood that candidates may be seeking other 
high profile public roles.  Such an outcome would be likely to limit the field of potential 
candidates and thus prejudice the robustness of the appointment process. This would 
not be in the public interest.  
 
Further, some of the withheld information refers to interim positions and matters which 
were not subsequently adopted and release of this information would be likely to 
generate media interest and other speculation as to why they were not ultimately 
adopted.  Managing the effects of such a disclosure would divert officials from 
managing and administering the ongoing appointment process which would in itself be 
detrimental to that process and it is important to avoid public resources being 
unnecessarily expended in explaining to the public reasons for interim positions, 
and/or why particular options were not subsequently chosen.   
 
Accordingly, the information requested has been withheld under Section 36(2)(b)(i) 
and Section 36(2)(c) of the Freedom of Information Act for the reasons set out above. 
 



Section 40 – Personal Data 
   

Section 40 of the Freedom of Information Act  sets out an exemption from the right to 
know if the information requested is personal information protected by the Data 
Protection Act 1998 (DPA).  Personal data is defined in Section 1(1) of the DPA as: 
“personal data” means data which relates to a living individual who can be identified 
from those data; or from those data and other information which is in the possession 
of, or is likely to come into the possession of, the data controller”. 
 
We have concluded that, in this instance, the withheld information amounts to third 
party personal data.  
 
Under Section 40(2) of the FOI Act, personal data is exempt from release if disclosure 
would breach one of the data protection principles.  We consider the principle being 
most relevant in this instance as being the first. 
 
The first data protection principle. 

 
This states: 
Personal data shall be processed fairly and lawfully and, in particular, shall not be 
processed unless - 
(a) at least one of the conditions in Schedule 2 is met, and (b) in the case of sensitive 
personal data, at least one of the conditions in Schedule 3 is also met. 
We consider that the information highlighted falls within the description of personal 
data as defined by the DPA and that its disclosure would breach the first data 
protection principle. The first data protection principle has two components: 
 
1 Personal data shall be processed fairly and lawfully and 
2. Personal data shall not be processed unless at least one of the conditions in 
 DPA schedule 2 is met 
 
Guidance from the Information Commissioner’s Office (Personal information (section 
40 and regulation 13) v 1.4) states: 
 
If disclosure would not be fair, then the information is exempt from disclosure. 
This approach was endorsed by the Court of Appeal in the case of Deborah Clark v 
the Information Commissioner and East Hertfordshire District Council where it was 
held: 
 
“The first data protection principle entails a consideration of whether it would be fair to 
disclose the personal data in all the circumstances. The Commissioner determined 
that it would not be fair to disclose the requested information and thus the first data 
protection principle would be breached. There was no need in the present case 
therefore to consider whether any other Schedule 2 condition or conditions could be 
met because even if such conditions could be established, it would still not be possible 
to disclose the personal data without breaching the DPA” (paragraph 63). 
 
The information captured by this request amounts to the personal data of applicants 
for the post of BBC Board Member for Wales and civil servants who are administering 
that process. We do not believe that any of these individuals would have the 
reasonable expectation that their personal data would be released into the public 



domain in this context.  Applicants for positions such as this would have the 
expectation that the contents of those applicant ions and subsequent internal 
discussions about their merits would be kept confidential and not made public. The 
civil servants in question do not have public facing roles and would not expect their 
names and contact details to be released in this context. 
 
Thus, we believe release of this information would be unfair and so breach the first 
data protection principle. For that reason, the information is being withheld under 
section 40(2) of the Freedom of Information Act. This is an absolute exemption and not 
subject to the public interest tests. 

 


