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Dear , 
 
Request for Information – reference ATISN 10824 
 
Thank you for your request which I received on 4 October. You asked for the following 
information under the Freedom of Information Act (2000): 
 

1) A copy of the independent review undertaken over the summer into the 
progress of the scrutiny process of the overall Clinical Future Service 
Strategy and the case for the Specialist and Critical Care Centre (SCCC) at 
Llanfrechfa; and the further actions identified.      
 .      

2)  Copies of all correspondence and emails between Welsh Government 
officials and Aneurin Bevan University Health Board from 1st May 2016 to 1st 
October 2016 which make any reference to the proposed SCCC at 
Llanfrechfa.. 

 
I wrote to you on 2 November enclosing the majority of the information, albeit with 
persona data redacted under s40(2) of the FOI Act.  
 
For two of the pieces of information, the Critical Friend Review and the Deloitte 
proposal, I advised that we were considering the exemptions set out under s22 
(information intended for future publication) and s43 (Commercial interests) of the 
FOI Act and had not yet reached a decision on the balance of the public interest.  
 
In my original letter the Critical Friend Review was incorrectly labelled due to an 
administrative error.  I apologise for this mistake and enclose both the SCCC Final 
Report, which you should have received originally, and the Critical Friend Review 
document, which I have assessed as not appropriate to withhold under s22 of the 
FOI Act. 
 
The Deloitte proposal  is enclosed albeit with personal data redacted under s40(2) of the 
FOI Act and some information redacted  under the s43(2) “commercial interests” exemption 

          
   
  23  November 2016  



provided by the FOI Act. Detailed analysis of our application of these exemptions is set out 
in the attached annex to this letter. 

 
I have also enclosed Aneurin Bevan University Health Board’s Final Report, which falls 
under the scope of your request and was not included under cover of my letter of 2 
November. 
 
If you are dissatisfied with the Welsh Government’s handling of your request, you can ask 
for an internal review within 40 working days of the date of this response.  Please remember 
to quote the ATISN reference number above.  Requests for an internal review should be 
addressed to the Welsh Government’s Freedom of Information Officer at:  
 
Information Rights Unit,  
Welsh Government, 
Cathays Park,  
Cardiff,  
CF10 3NQ  
 
Email: FreedomOfInformationOfficer@wales.gsi.gov.uk 
 
You also have the right to complain to the Information Commissioner.  However, please 
note that the Commissioner will not normally investigate a complaint until it has been 
through our own internal review process.  The Information Commissioner can be contacted 
at:   
 
Information Commissioner’s Office,  
Wycliffe House,  
Water Lane,  
Wilmslow,  
Cheshire,  
SK9 5AF. 
 
 
Yours sincerely 
 



  
annex 

 
 
ANNEX – Section 40(2): Personal Data. 
 
 
Section 40 of the Freedom of Information Act  sets out an exemption from the right to know 

if the information requested is personal information protected by the Data Protection Act 

1998 (DPA).  Personal data is defined in Section 1(1) of the DPA as: 

“personal data” means data which relates to a living individual who can be identified from 

those data; or from those data and other information which is in the possession of, or is 

likely to come into the possession of, the data controller. 

We have concluded that, in this instance, the information requested contains third party 

personal data. Under Section 40(2) of the FOI Act, personal data is exempt from release if 

disclosure would breach one of the data protection principles.  We consider the principle 

being most relevant in this instance as being the first. 

The first data protection principle. 

This states: 

Personal data shall be processed fairly and lawfully and, in particular, shall not be 

processed unless— 

(a) at least one of the conditions in Schedule 2 is met, and (b) in the case of sensitive 

personal data, at least one of the conditions in Schedule 3 is also met. 

We consider that the names of those individuals contained in the Deloitte proposal and their 

pen pictures clearly falls within the description of personal data as defined by the DPA and 

that its disclosure would breach the first data protection principle. The first data protection 

principle has two components: 

1  Personal data shall be processed fairly and lawfully and 

2. Personal data shall not be processed unless at least one of the conditions in DPA 

schedule 2 is met 

Guidance from the Information Commissioner’s Office (Personal information (section 40 and 

regulation 13) v 1.3)  states (at p11): 

 The starting point is to consider whether it would be fair to the data subject to 

disclose their personal data. The key considerations in assessing this are set out in 

the section on Fairness below. 

 If disclosure would not be fair, then the information is exempt from disclosure.  

 



This approach was endorsed by the Court of Appeal in the case of Deborah Clark v the 

Information Commissioner and East Hertfordshire District Council where it was held: 

“The first data protection principle entails a consideration of whether it would be fair to 

disclose the personal data in all the circumstances. The Commissioner determined that it 

would not be fair to disclose the requested information and thus the first data protection 

principle would be breached. There was no need in the present case therefore to consider 

whether any other Schedule 2 condition or conditions could be met because even if such 

conditions could be established, it would still not be possible to disclose the personal data 

without breaching the DPA” (paragraph 63). 

In this instance, we believe that the third parties would have no expectation that this 

information would be made public. Thus, we believe release of this information would be 

unfair and so breach the first data protection principle. For that reason, the information is 

being withheld under section 40(2) of the Freedom of Information Act. This is an absolute 

exemption and not subject to the public interest tests. 

 
Section 43 Commercial Interests 
 

Section 43 of the FOIA states that Information is exempt information if – 

(1) It constitutes a trade secret, 

(2) Its disclosure under the Act would, or would be likely to, prejudice the commercial 

interests of any person (including the public authority holding it), and  

(3)      The duty to confirm or deny does not arise if, or to the extent that, compliance with 

section 1(1) (a) would, or would be likely to, prejudice the interests mentioned in subsection 

(2).  

 

The information in question consists of financial information outlining Deloitte’s fees. We 

believe that disclosure of this information would prejudice the commercial interests of the 

company. This, we believe, engages s43(2) of the FOIA.    

 

We believe this exemption is engaged as Deloitte has highlighted  that the information is not 

available in the public domain, as it was provided in confidence (contained within a 

document marked confidential) and would be detrimental to the commercial interests of the 

company if published.  Deloitte does not publish its daily rates or the discounts which it 

provides to selected customers as it would be damaging to its business if this were known, 

as the company does not offer these rates to all clients. Disclosure of such details would 

provide Deloitte’s competitors with information that would allow them to better understand 

the companies pricing structures, giving them an advantage when it comes to future tender 

exercises. Releasing this information would weaken the position of the company in a 

competitive environment by revealing information of potential usefulness to its competitors. 

Consequentially, this company would be at a distinct disadvantage when they bid for other 

tenders, thereby prejudicing their ability to fairly contest for such contracts. 

 



As a qualified exemption, this exemption is subject to the public interest test.  
 
There is a strong public interest in being open and transparent with the expenditure of 

public funds, and enabling the public to see that consultants provide value for money. 

 

This must be balanced against the public interest in allowing consultants to bid for work 

without compromising their legitimate commercial interests. If consultants believe that 

sensitive information provided within proposals they submit for public contract tenders would 

be made freely available to their competitors, they would be less likely to submit proposals. 

This would result in fewer companies submitting proposals for such contracts with the result 

that contracts are either awarded at a higher value that could be expected if more 

companies submitted proposals, and the possibility that contracts are not awarded as there 

were no suitable bids from companies capable of fulfilling the terms of the tender. It is in the 

wider public interest that Wales maintains a strong viable and fair market between 

companies bidding for public sector contracts. 

 

As well as the risk to the ability of public authorites to achieve value for money from its 

contracts, if companies refrain from bidding for public contracts, the real risk is that some of 

these may cease to trade or reduce their workforce.  

 

I believe the above demonstrates that the information, being withheld under section 43(2), 

has the necessary characteristics to be considered as being provided as commercial in 

confidence and that the public interest in disclosing the information in maintaining the 

exemption outweigh the interests in disclosure.  Therefore the information, as outlined 

above, is being withheld under section 43(2) of the FOIA. 

 

 

 

 


