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 Our Ref: ATISN 10625 

Date: 21 October 2016 
 
 
 
Dear , 
 
Complaint in respect of ATISN 10625 - Ysgol-y-Deri report 

 
In your email of 31st July, you requested the following information: 

 

 Confirmation of whether the Welsh Government holds a copy of the report into 
Ysgol-y-Deri referred to in the press article linked to your request, and if so, for us 
to provide you with a copy. 

 
On 26 August, we wrote to you confirming the Welsh Government holds a copy of the report 
but that it was considered exempt from release under the Freedom of Information Act 2000 
(FOI Act), specifically under the exemptions set out in:  
 

 Section 40(2): Personal information  

 Section 41: Information provided in confidence.  
 
 

On the same day you responded to request an internal review of both grounds on which 
Welsh Government withheld the information. You also commented that the Welsh 
Government had not considered whether or not it was possible to disclose the report with 
any personal data redacted. 
 
As per my letter of 2 September, I have conducted a review of your case and this letter sets 
out my conclusions. Firstly, I am satisfied that the report contains personal data and that 
section 40(2) was correctly engaged to withhold that information for the reasons set out in 
our original response. Therefore, I do not uphold this part of your complaint. Having 
reviewed our application of section 41, I have concluded that this exemption is not engaged 
in relation to this information. I therefore uphold the complaint on this point.  
 
However, following my review, I am of the opinion that the exemption set out in section 
36(2)(c) of the FOI Act is in fact engaged and that the report should be withheld under its 
provisions. I can confirm that I am of the opinion that section 36(2) is engaged to withhold 



the whole of the report, regardless of what information remains once the personal data has 
been redacted under section 40(2)”. A full explanation of our reasoning is set out in Annex 
A.   
 
If you remain dissatisfied with this response you also have the right to complain to the 
Information Commissioner at:   
 
Information Commissioner’s Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 
 
Tel: 01625 545 745 
Fax: 01625 524 510 
Email: to casework@ico.gsi.gov.uk 
 
Also, if you think that there has been maladministration in dealing with your request, you 
have the option to make a complaint to the Public Services Ombudsman for Wales who can 
be contacted at: 
 
Public Services Ombudsman for Wales  
1 Ffordd yr Hen Gae  
Pencoed  
Bridgend  
CF35 5LJ  
 
Telephone: 0845 6010987 (local rate)  
Email: ask@ombudsman-wales.org.uk 
 
 
Yours sincerely 
 
 
 
 
 
JOANNA JORDAN 
Cyfarwyddwr Iechyd Meddwl, Llywodraethiant a Gwasanaethau Corfforaethol y GIG 
Director of Mental Health, NHS Governance and Corporate Services 
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Annex A 

Section 36 – Prejudice to the effective conduct of public affairs 

The FOI Act has introduced a two-stage process for considering and using the s36 
exemption. Stage 1 is to ascertain whether the basic conditions for triggering the application 
of the exemption apply. This is the role of the ‘qualified person’ and in relation to the Welsh 
Government, the qualified person usually means the First Minister. If the qualified person 
decides that the information would, or would be likely to, have the specified adverse 
effect(s), then the exemption is said to be engaged and Stage 2 can commence. Stage 2 
considers the statutory public interest test before deciding whether to withhold or release 
the information. 

Stage 1 – Engagement of Exemption 

 
The First Minister as the ‘qualified person’ has agreed that the below limb of the exemption 
is engaged for the following reasons: 
 

 would otherwise prejudice, or would be likely to otherwise prejudice, the effective 
conduct of public affairs – section 36(2)(c). 

The document for disclosure was produced to review and consider the joint working 
arrangements at Ysgol y Deri between the Cardiff and Vale University Health Board and the 
Local Education Authority (including, in turn, the management of Ysgol-y-Deri) and to make 
recommendations to ensure the best possible outcomes for children and young people 
attending the school. The report was shared on the understanding that it would not be 
shared further. It was decided the above prejudicial effects would be relevant to the “would 
be likely to” limb of section 36(2)(c). After due consideration, the Qualified Person was in 
agreement that the exemption was engaged. 

Stage 2 - Public Interest Test 

Public Interest arguments in favour of disclosure 

The Welsh Government recognises the inherent public interest in openness and 
transparency that release of this information would engender. It is also recognised that there 
is a public interest in ensuring a public body is performing its function and therefore making 
appropriate use of public money.   

Public interest arguments in favour of withholding the information 

If the information captured by this request were to be released, future communications 
between the Cardiff and Vale University Health Board and the Welsh Government would be 
impeded. The Welsh Government and NHS organisations communicate openly on a day to 
basis, both to share information and to discuss aspects relating to the professional 
responsibilities of Executives, including giving and receiving specialist advice. The 
document which is captured by this request was shared in this way with the expectation that 
it would not be shared further. If Welsh Government were to release the document into the 
public domain, the parties would be reluctant to share information in future. This would have 
a detrimental effect on communications between Welsh Government and all NHS 
organisations who would be equally reluctant to communicate in this manner due to 
concerns that communications between themselves and Welsh Government would be made 
public. It is in the public interest to ensure close and effective working relationships between 
Cardiff and Vale University Health Board and the Welsh Government and any breakdown in 
such communications would be likely to prejudice the effective conduct of public affairs as 
parties would be likely to be inhibited in seeking professional support and advice which 
would in turn impact the effective delivery of objectives by the parties. Because of that, I 



believe the public interest in withholding the information outweighs that in releasing it and so 
the information has been withheld under section 36(2)(c). 
 
Conclusion 

 
In conducting the second stage required under the FOI Act, to establish the public interest 
and substantial harm tests, officials consider that, on balance, the public interest in 
withholding the information is outweighed by the public interest in releasing it.  
 
 


