
 

 

 

 

 
 
 
  
 
 
 
 
 
Our ref ATISN 10298 
 
 
 
 
 

Dear , 
 
ATISN 10298: Enquiry and proposals for Access to inland Water   
 

Thank you for your request which I received on 14th March 2016.  You asked for: 
 

1. A copy of the legal advice the Welsh Government received from its internal legal 
advisers on the legality of access to water for recreation; 

 
2. A copy of any external legal advice the Welsh Government received from others on 

access to water for recreation. 
 
With regard to both 1 and 2 (above), having considered the request, I have concluded that 
the information requested is subject to a claim of legal professional privilege as covered by 
Section 42 of the Freedom of Information Act. For that reason, I am therefore declining the 
request.  
 
The exemption states that information that is subject to legal professional privilege is 
exempt from release. The information in question was legal advice provided by the Welsh 
Government's Legal Services Division and [external] Counsel.   
 
The substantial harm that would be caused to the principal of professional legal privilege 
exemption is that if there is not reasonable certainty of confidentially between professional 
legal advisor and client, the quality of legal advice may not be as frank and free as it ought 
to be.  In the ICO Decision Notice FER0220864 (dated March 31 2010), the Commissioner 
clearly states:  
 
"Legal professional privilege (LPP) is not defined by the Act or in any other legislation. It is a 
common law concept shaped by the courts over time. It is intended to provide confidentiality 
between professional legal advisers and clients to ensure openness between them and 
safeguard access to fully informed, realistic, candid and frank legal advice, including 
potential weaknesses and counter arguments”. 
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That there is a public interest served in public authorities being able to access advice which 
benefited from professional legal privilege was noted in Bellamy v the Information 
Commission and DTI [EA/2005/0023] in which the tribunal, on the subject of LPP said: 
 
"there is a strong element of public interest inbuilt into the privilege itself. At least equally 
strong countervailing considerations would need to be adduced to override that inbuilt 
interest….it is important that public authorities be allowed to conduct a free exchange of 
views as to their legal rights and obligations with those advising them without fear of 
intrusion, save in the most clear case…’. 
 
I am of the firm view that it is highly important to maintain legal professional privilege and 
that, in the absence of at least equally strong countervailing considerations, any attempt to 
undermine the principle of legal professional privilege would not be in the public interest.   
 
If you are dissatisfied with the Welsh Government’s handling of your request, you can ask 
for an internal review within 40 working days of the date of this response.  Requests for an 
internal review should be addressed to the Welsh Government’s Freedom of Information 
Officer at:  
 
Information Rights Unit,  
Welsh Government,  
Cathays Park,  
Cardiff,  
CF10 3NQ  
 
or Email: FreedomOfInformationOfficer@wales.gsi.gov.uk 
 
Please remember to quote the ATISN reference number above.     
 
You also have the right to complain to the Information Commissioner.  The Information 
Commissioner can be contacted at:   
 
Information Commissioner’s Office,  
Wycliffe House,  
Water Lane,  
Wilmslow,  
Cheshire,  
SK9 5AF. 
 
However, please note that the Commissioner will not normally investigate a complaint until it 
has been through our own internal review process. 
 
Yours sincerely,  
 


