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What are conditions of participation?

1. The Procurement Act 2023 (the Act) allows contracting authorities to set
conditions of participation which a supplier must satisfy in order to be awarded a
public contract following a competitive tendering procedure. The conditions must
only relate to the supplier’s:

a. legal and financial capacity, or
b. technical ability to perform the contract.

2. They must be a proportionate means of ensuring the supplier’s relevant
capacity or ability, having regard to the nature, complexity and cost of the public
contract.

3. When compared with award criteria (section 23 of the Act) which are used to
assess the tender, conditions of participation are used to assess the supplier.
Contracting authorities must make these conditions clear in the tender notice,
supplemented (where necessary) by the tender documents.

4. In a competitive flexible procedure, the conditions of participation may be
used to limit the number of suppliers. The conditions may provide for the
selection of suppliers in an initial participation round via a pass/fail mechanism
or using objective criteria to score suppliers as set out in the tender notice. This
could then lead to reducing the number of participants to a shortlist of suppliers
who then progress to future tendering rounds.

5. It will be the responsibility of the contracting authority to consider and draft
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suitable conditions of participation and determine how these will be assessed.

What is the legal framework that governs
conditions of participation?

6. Conditions of participation are primarily covered in section 22 of the Act. This
makes provision for contracting authorities to set conditions of participation
which a supplier must meet in order to be awarded the contract. It establishes
limitations on this practice (explained below) as well as setting parameters for
the use of evidence and reliance by the supplier on third parties in meeting the
conditions of participation.

What has changed?

7. The obligation that conditions of participation must be proportionate to the
procurement is a change in wording from the Public Contracts Regulations 2015
(PCR), and Utilities Contracts Regulations 2016 (UCR) but is not expected to
lead to any change in practice.

8. The Act does not prescribe how suppliers should demonstrate that they meet
the conditions of participation, unlike regulation 59 of the PCR and regulation
80(4) of the UCR which require the use of the Single Procurement Document (in
practice the Standard Selection Questionnaire (SSQ)). Nevertheless,
‘participation’ templates may be used so long as these comply with the Act’s
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requirements on conditions of participation.

9. The PCR (regulation 60), and UCR (regulation 80) set out exhaustive lists of
means of proof which could be used by contracting authorities to assess
standards of technical or professional ability. These provisions are not replicated
in the Act.

10. The Act also includes specific restrictions around requiring audited accounts
and insurance in the conditions of participation. These have been included to
remove barriers for new entrants and to facilitate increased participation from
small and medium-sized enterprises (SMEs) in public procurement.

Key points and policy intent

11. Section 22(1) of the Act allows contracting authorities to set conditions that
ensure a supplier’s legal and financial capacity and technical ability to perform
the contract. Any conditions set must be a proportionate means of ensuring
suppliers have this capacity or ability, having regard to the nature, cost and
complexity of the contract. Therefore, it will usually be the case that conditions of
participation are limited to assessing those aspects of legal and financial
capacity and technical ability which are essential for the contract to be delivered.

12. A supplier must meet the set conditions of participation in order to be
awarded the contract. Contracting authorities should think very carefully when
setting conditions because if a supplier fails to meet one condition, even if they
meet all others, then they cannot ultimately be awarded the contract (see below
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on the timings of satisfying the conditions of participation).

13. Section 22(4) of the Act makes it clear that:

a. whilst conditions can include qualifications, experience or technical ability,
they cannot relate to a prior award by a particular contracting authority (so
for example public sector experience may be required but experience with a
specific public sector organisation cannot)

b. the conditions may not contravene the rules on technical specifications in
section 56 (technical specifications)

c. a condition cannot require particular qualifications without allowing for their
equivalents.

14. Contracting authorities may prevent a supplier from participating in, or
progressing as part of, a competitive tendering procedure when the supplier has
not satisfied a condition of participation (section 22(7) of the Act). This means
that whilst a supplier must satisfy every condition of participation in order to be
awarded the public contract (see section 22(2) of the Act), a contracting
authority may choose the timing at which exclusion from a competitive tendering
procedure takes place. For example, a contracting authority may allow suppliers
to confirm they meet certain conditions at a later point in the process in a multi-
stage procedure or may, under section 72 of the Act, direct that the supplier sub-
contracts part of the contract to another supplier to meet the conditions of
participation (see paragraph 28 below).

15. It will often be good practice when excluding suppliers who are unable to
meet the conditions of participation (and are therefore not capable of delivering
the contract), to do so at the earliest point. This can avoid the contracting
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authority and supplier expending unnecessary time and resources. Providing
prompt feedback could also help forestall challenges to any subsequent award
decisions. However, in certain procurements, contracting authorities may decide
that they will allow suppliers to progress through the procurement with a
requirement that suppliers will fulfil the conditions by a later stage and before the
award of the contract. For example, a contracting authority may decide not to
prevent a supplier who does not satisfy a particular standard from proceeding if
that supplier is undergoing the process of obtaining the standard at the point
when conditions are assessed. If the contracting authority decides to allow the
supplier to progress in the procurement, they should be mindful of the equal
treatment provisions in section 12 of the Act. If a contracting authority thinks it is
likely to exercise their discretion in this way, it is strongly recommended that the
discretion to do so is set out in the tender notice and any associated tender
documents so suppliers are informed of this possibility when deciding whether to
bid.

Financial and insurance information

Audited accounts

16. Contracting authorities are prohibited from requiring, as a condition of
participation, the provision of audited annual accounts from suppliers that are
not otherwise required by the Companies Act 2006 or an overseas equivalent to
have their accounts audited.

17. If the supplier is not so required, alternative evidence will need to be
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assessed when considering their financial capacity.

Insurance

18. Contracting authorities are prohibited from requiring insurance relating to the
performance of the contract to be in place before award. This is to prevent
businesses from being expected to incur unnecessary costs for insurance when
they have no guarantee of winning the business.

19. Instead, if a certain level of insurance will be required for the contract,
contracting authorities are first encouraged to consider the necessity of the
requirement level. If the contracting authority considers it is required, a
contracting authority is able to include a condition of participation that the
supplier will have the contractual levels of insurance required on contract
commencement and to ask for evidence of that (providing this condition
otherwise complies with the Act including the objectives in section 12). For
example, the evidence could be certificates showing that the supplier already
has such insurance in place or a letter from an insurance company confirming
that they would offer the insurance to the supplier coupled with a commitment
from the supplier that it will take out the insurance. In the latter case, the fact that
the supplier has the insurance in place must be verified before it can be awarded
the contract.

20. If there are legal requirements on suppliers relating to insurance which exist
outside of the contract but would nevertheless be relevant to the contract (i.e.
employers' liability insurance), these may also be required as part of the
conditions of participation.
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Assessing the conditions of participation

21. Contracting authorities will need to consider how to evaluate supplier
responses to the conditions set for the procurement, and if used, what the
criteria will be for assessment. This includes setting out what is required to meet
the condition.

22. Conditions of participation are separate from award criteria and in any
procedure the responses to the conditions of participation must be assessed
separately from the tender response and award criteria. In practice, it may
happen in parallel (for example, in an open procedure) but once a supplier has
met the conditions of participation, their tender must be assessed in relation to
the award criteria only and not with any reference to any score or ranking
determined as part of the assessment of the conditions of participation.

23. Under a competitive flexible procedure, a contracting authority may, using
objective criteria which have been set out in the tender notice, use conditions of
participation in order to limit the number of suppliers that progress or to create a
shortlist of suppliers (section 20(4)(a) of the Act). For example, following a
tender notice that invites requests to participate, all interested suppliers may
submit their response to the conditions of participation and, following an
assessment against the conditions of participation published in the tender notice,
a limited number of suppliers could be selected to proceed to the next stage. In
all cases, the number of suppliers the contracting authority intends to progress
should be sufficient to ensure genuine competition.
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Verifying the conditions of participation

24. The Act is not prescriptive about the types and sources of information
contracting authorities can use to verify conditions of participation. Section 22(6)
of the Act allows a contracting authority to require evidence that is verifiable by a
third party to satisfy a condition of participation. For example, assertions as to
the financial stability of a supplier may be independently verifiable by reference
to data provided by the supplier’s bank (at the supplier’s behest) or by reference
to credit ratings by a rating agency. Nevertheless, means of proof and
supporting evidence should not be overly arduous for suppliers and must meet
the proportionality requirement in section 22 of the Act. For example, requesting
site visits, samples and audits might be appropriate in some circumstances but
not all. If supporting evidence is required, contracting authorities should consider
when it would be appropriate for suppliers to submit that evidence, having
regard to the procurement objectives and what is required to ensure the proper
conduct of the procurement.

Relying on other suppliers to pass conditions of
participation

25. In certain procurements, a supplier might not be able to fulfil all the
conditions of participation alone. In these circumstances, it may meet the
conditions through a relationship with another supplier, for example through the
formation of a consortium, or nomination of a sub-contractor who fulfils some or
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all of the conditions; section 22(8-9) of the Act set out the circumstances in
which a supplier may satisfy conditions of participation through such an
association. For example, to deliver an integrated facilities management
contract, a supplier specialising in soft services and a supplier specialising in
hard services could form a consortium to bid. Alternatively, a supplier
specialising in soft services could sub-contract the hard services part of the
contract.

26.Section 22(9) of the Act explains the different relationships that will be
classed as meaning a supplier (the first supplier) is associated with another
supplier. These are where:

a. the suppliers are submitting a tender together, e.g. as a consortium, or
b. the first supplier intends to sub-contract the performance of all or part of the

contract to another supplier, or
c. another supplier will guarantee the performance of all or part of the contract

by the first supplier.

In the case of sub-contracting or guarantee arrangements which enable the first
supplier to meet the conditions of participation, the contracting authority must be
satisfied that the suppliers will enter into legally binding arrangements to the
effect that the first supplier will sub-contract the performance of all or part of the
contract to the other, or that the other supplier will guarantee the performance of
all or part of the contract by the first supplier.

27.For the purpose of satisfying section 22(9) of the Act, it is not necessary for
the first supplier to be in a directly legally binding arrangement with the other
supplier. For example, where a second-tier sub-contractor is being relied upon to
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satisfy the condition, section 22(9)(b) of the Act could be met where there are
effectively back-to-back legally binding arrangements, between the first supplier
and their first-tier sub-contractor and also between the first-tier sub-contractor
and the second-tier sub-contractor.

28.Section 72 of the Act applies when a contracting authority either requires a
supplier to sub-contract or allows a supplier to sub-contract and that sub-
contractor has been relied on to meet conditions of participation. In these
circumstances, a contracting authority may direct a supplier to enter into a
legally binding agreement with the proposed sub-contractor. If the supplier fails
to do as directed, the contracting authority can refuse to enter into the public
contract with the supplier, require an alternative sub-contractor (that could have
satisfied the relevant conditions of participation) or terminate the contract if
already entered into.

29.If a contracting authority intends to award a contract to a supplier that has
relied on other suppliers to satisfy the conditions of participation, details of these
suppliers, with the exception of those acting as a guarantor (section 22(9)(b)(ii)
of the Act), will need to be published in the contract award notice (see regulation
28 of The Procurement (Wales) Regulations 2024). Therefore a contracting
authority should ensure they obtain this information during the procurement.

Section 26(4) defines an ‘associated person’, for the purpose of the Act, as a
person that the supplier is relying upon in order to satisfy the conditions of
participation, but not a person who is to act as a guarantor. Regulation 28 of the
Procurement (Wales) Regulations 2024 requires the name and address of
each ‘associated person’ to be published in the contract award notice.
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Dynamic markets

30. A dynamic market is essentially a list of suppliers who have met the
‘conditions for membership’ of the dynamic market (or part of the dynamic
market). Conditions for membership are similar to conditions of participation and
are allowed as long as they are a proportionate way of assessing suppliers’ legal
and financial capacity or technical ability to perform contracts to be awarded by
reference to the market. Sections 36(1-5) of the Act set out provisions relating to
the submission of accounts, insurance, suppliers’ qualifications, experience or
technical ability, proportionality and evidence, which are similar to those for
conditions of participation.

31. Contracting authorities may set conditions of participation, applying section
22 of the Act, when awarding contracts under a dynamic market.

Frameworks

32. Since a framework is itself a public contract (provided it is for pecuniary
interest, above the relevant threshold and not an exempted contract), the Act
generally applies when a framework is awarded. This means that contracting
authorities may set conditions of participation, applying section 22 of the Act, in
the same way as for any other public contract.

33. Contracting authorities who are calling off from a framework must comply
with the terms of the framework they are using and so contracting authorities
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establishing a framework should ensure that the framework permits the
application of conditions of participation in the competitive selection process for
call-off contracts.

34. Where permitted in the framework, section 46 of the Act allows a contracting
authority to also set ‘conditions of participation’ at the stage of awarding a call-off
contract based on a competitive selection process under a framework (see
section 46(2)). These are similar to conditions of participation under section 22
of the Act in that they are permitted as long as they are a proportionate way of
assessing suppliers’ legal and financial capacity or their technical ability to
perform the relevant contract to be awarded under the framework. Section
46(1-5) of the Act sets out provisions relating to the submission of accounts,
insurance, suppliers’ qualifications, experience or technical ability, proportionality
and evidence, which are similar to those for conditions of participation under
section 22 of the Act.

35. A condition of participation for the award of a call-off contract may include a
condition that the conditions of participation for award of the framework must be
met or may include some or all of the same conditions. It may also include
additional conditions that did not apply to the award of the framework, for
example, bespoke insurance requirements relevant to the particular call-off
contract to be awarded.

Works contracts

36. For works contracts, including the procurement of mixed contracts that
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include supplies and services, contracting authorities can continue to make use
of industry pre-qualification questionnaires such as the Common Assessment
Standard (CAS) provided they meet the requirements of the Act (for example,
the conditions are proportionate and permit the contracting authority to have
regard to the procurement objectives in section 12 of the Act).

Interaction with the central digital platform

37. The central digital platform will store supplier information that may be
relevant to assessing conditions of participation. (See guidance on the central
digital platform.)

38. Regulation 6 of the Procurement (Wales) Regulations 2024 requires
contracting authorities to obtain confirmation from suppliers that they have
submitted up-to-date ‘core supplier information’ on the central digital platform,
and that such core supplier information has been shared. Therefore, suppliers
that tender for public contracts will need to share certain information via the
central digital platform in order to participate. Core supplier information covers:

a. basic supplier information (i.e. name and address)
b. exclusion grounds information
c. economic and financial standing information, such as audited accounts in

certain circumstances, and
d. connected person information.

39. Any information relating to conditions of participation required by the
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contracting authority which is not covered by the central digital platform will need
to be obtained by the contracting authority from the supplier by other means (for
example, as part of the information suppliers submit in the procurement process
via the contracting authority’s own electronic tendering system).

Which notices are linked to this aspect of the
Act?

40. The tender notice, supplemented by any tender documents, must include the
conditions of participation and any criteria that might be used to limit the number
of participants.

41. The contract award notice will need to include details of associated persons
i.e. suppliers that the supplier has relied upon to meet the conditions of
participation.

What other guidance is of particular relevance to
this topic area?

• Guidance on covered procurement objectives
• Guidance on assessing competitive tenders
• Guidance on competitive tendering procedures
• Guidance on the central digital platform and the publication of information
• Guidance technical specifications
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• Guidance on exclusions
• Guidance on debarment
• Guidance on notice sequencing and flowcharts

Where can I go for more information or training?

The Government Commercial Function Playbooks on GOV.UK
Assessing and Monitoring the Economic And Financial Standing Of
Bidders And Suppliers on GOV.UK

This document may not be fully accessible.
For more information refer to our accessibility statement.
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